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In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,
\

Plaintiff,

vs.

THE NORTHWESTERN STEA]Nr-

SHIP COMPANY (a Corporation),

Defendant.

Complaint.

Plaintiff complains of the defendant, and for cause of

action alleges:

I.

That the defendant now is, and was at all the dates

and times hereinafter mentioned, a corporation organ-

ized, existing and doing business under and by virtue

of the laws of the State of Nevada, and was and is do-

ing business in the District of Alaska, under and by

virtue of the laws of said District, with offices at Nome.

II.

That the defendant at all the dates and times herein-

after mentioned was, and now is a common carrier of

freight and passengers for hire between Seattle, in the

State of Washington, and was at all of said dates and

times and still is the owner, proprietor and operator of

a certain steamship named the "Olympia," employed
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and used by the defendant in carrying passengers and

freight from Seattle to Nome and between said points

for hire.

III.

That on the first trip of said steamship to Nome in

rlie spring of the year 1904, the plaintiff was a passen-

;:or on said steamship bound from Seattle to Nome, and

was employed by the Pacific Cold Storage Company in

loolving after and feeding their stock, consisting of sheep

nnd cattle, on board of said steamship en route from

Seattle to Nome.

IV.

That on or about the thirteenth day of -June, 1904,

while en route to Nome on said steamship "Olympia," as

a passenger received thereon by said defendant com-

pany, the plaintiff while engaged in feeding sheep for

said Pacific Livestock Company as aforesaid, upon the

upper deck of said steamship, the same being a false

(lock constructed for the purpose of handling said sheep

and feeding them, without any fault or negligence on his

part, through the fault, negligence and carelessness of

the defendant company and its servants, agents and

employees, fell through an open hatch in said upper

false deck, and through the three lower hatches onto the

lower deck of said steamship; that by reason of said fall

the plaintiff was injured and bruised in his body, and his

back was severely wrenched, bruised and injured, and

plaintiff's right arm was broken and fractured both above

and below the elbow, and his elbow joint was dislocated,
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and that said injuries sustained by the plaintiff will be

continuous and permanent, and will greatly interfere

with and prevent plaintiff from performing bodily work,

and the work usually performed by the plaintiff; that

ever since said fall plaintiff has suffered great and con-

tinuous mental pain and agony of mind and 'body, and

that plaintiff was without any medical or surgical aid

or attention after said injuries were sustained as afore-

said for a period of five days and until the arrival of

said steamship at Nome in the District of Alaska.

That said hatch-hole in said false deck aforesaid,

and the walk constructed above around and about the

same, was so constructed and maintained by said de-

fendant Company, and its agents, servants and em-

ployees, as that neither the said hatch hole nor the said

Avalk had any railing or other protection around or

about the same, and that the same were maintained in

an insecure and dangerous manner.

That it was the custom on said steamship to maintain

below said hatch-hole, and between the false deck and

the first deck below the same, a net, when said hatch-

hole in the false deck was not being used for the pur-

pose of raising hay and feed from the deck below, and

that the same was not being used on the date and at

the time when plaintiff was injured as aforesaid.

That the said net was not suspended in its proper

place as aforesaid, at the time the plaintiff received

said fall and said injuries, by reason of the negligence

and carelessness of the defendant Company, and its
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agents, servants and employees, and that if the said net

had been in its proper and customary place plaintiff

would not have fallen to said lower deck as afore-

said, and would not have received said injuries, and

that if the said hatch-hole and the walk around the

same had been properly constructed plaintiff would not

liave fallen into said hatch-hole, and that said hatch-

iiole and said walk was so constructed and maintained

through the fault, negligence and carelessness of the de-

fendant.

V.

The plaintiff has been compelled to and has employed

a physician and surgeon for the treatment of his said

injuries, and has paid hospital fees and for medicines

and drugs and for said physiscian the sum of |175.00.

VI.

That by reason of the careless and negligent acts and

conduct of the defendant company, and its agents, ser-

vants and employees as aforesaid, the plaintiff has been

unable to work for two months and will be unable to

work for at least three months more, and plaintiff by

reason of said injuries, so caused as aforesaid has been

and will be permanently injured, and that said injuries

will at all times interfere with and prevent plaintiff

from performing duties, his usual work and occupation,

to plaintiff's damage in the sum of five thousand dol-

lars; and that by reason of the great mental and bodily

agony, pain and suffering, so caused on account of the

careless, negligent and wrongful acts and conduct of
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the defendants, its servants, ag:ents and employees,

plaintiff has been and is damaged in the further sum of

five thousand dollars.

VII.

That immediately before the plaintiff sustained said

fall and received said injuries he was a strong, able-

bodied man, and his occupation was that of a miner,

laborer and teamster, and in doing- other physical work

requiring strength and bodily exercise.

VIII.

Wherefore plaintiff prays judgment against the de-

fendant for the sum of ten thousand dollars, and for

the further sum of one hundred and seventy-five dollars

for his expenses for medical and surgical aid and for

hospital fees and for drugs and medicines, and for his

costs and disbursements herein.

JAMES FRAWLEY.

PACKWOOD & APPLEWHITE.

United States of America

District of Alaska.
>'SS.

V. V. Griggs, being first duly sworn, deposes and says

he is the plaintiff in the above-entitled action. That he

knows the contents of the foregoing complaint and the

same is true as he verily believes.

V. V. GEIGGS.
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Subscribed and sworn to before me this 15th day of

August, 1904.

[Notarial Seal] T. C. WAKEFIELD,

Notary Public, District of Alaska.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company (a Corporation), Defendant. Complaint.

Filed in the oflQce of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Aug. 23, 1904. Geo. V. Borchsenius, Clerk. By G. J.

L. Deputy Clerk. Packwood & Applewhite, Attorneys

for plaintiff.

In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,

Plaintiff,,

vs.

THE NORTHWESTERN STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Summons.

The President of the United States of America to the

Northwestern Steamship Company, the Above-

named Defendant, Greeting:

You are hereby notified and required to appear in the

United States District Court for the District of Alaska,
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Second Division, and answer the complaint of the plain-

tiff filed against you in the above-entitled action, within

thirty days from the date of the service of this summons

upon you.

And you are further notified that if you fail to ap-

pear and answer said complaint within said time, the

plaintiff will take judgment against you for the sum of

ten thousand dollars damages, and the further sum of

one hundred and seventy-five dollars damages, and for

the costs and disbursements of this action, as prayed

for in plaintiff's complaint, a copy of which is herewith

served upon you.

Witness the Honorable ALFRED S. MOORE, Judge

of the United States District Court for the District of

Alaska, Second Division, and the seal of said Court on

this 23d day of August, 1904.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the Above-entitled Court.

By Jno. H. Dunn,

Deputy.

United States of America,^

District of Alaska,

Second Division.

I hereby certify that I received the annexed summons

on the 2'3d day of August, 1904; and thereafter, on the

same date, I served the same, at Nome, Alaska, upon

the within named defendant, The Northwestern Steam-

ship Company, a corporation, by delivering to and leav-

ing with W. T. Perkins, the duly authorized agent of
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said corporation, a copy thereof, together with a certi-

fied copy of the complaint filed therein.

Returned this 24th day of August, 1904.

FRANK H. RICHARDS,

United States Marshal.

By G. W. Johnson,

Deputy.

MARSHAL'S COSTS:

1 service |6.00

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company, a corporation, Defendant. Stimmons. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Aug.

24, 1904. Geo. Y. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy. Packwood & Applewhite, Attorneys for

Plaintiff. i
f '
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In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,
Plaintiff,.

vs.

THE NORTHWESTERN STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Answer.

Comes now the defendant in the above-entitled action

and answers to plaintiff's complaint herein as follows:

I.

Admits eYerj allegation, matter and thing contained

in paragraph (1) one of said complaint.

II.

Admits every allegation, matter and thing contained

in paragraph (2) two of said complaint.

III.

Denies each and every allegation, matter and thing

contained in paragraph (3) three of said complaint, and

the whole thereof.

IV.

Denies each and every allegation, matter and thing

contained in paragraph four of said complaint, and the

whole thereof.
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m
Denies each and every allegation, matter and thing

contained in paragraph five of said complaint, and the

whole thereof.

VI.

Etenies each and every allegation, matter and thing

contained in paragraph six of said complaint, and the

whole thereof.

VII.

Denies each and every allegation, matter and thing

contained in paragraph seven of said complaint, and the

whole thereof.

Wherefore defendants prays that said action be dis-

missed, and that it have and recover its costs and dis-

bursements herein.

DUDLEY DEBOSE,

Attorneys for Defendant.

United States of America,

District of Alaska.
ss.

W. T. Perkins, 'being first duly sworn, upon oath de-

poses and says:

That he is the designated agent of the Northwestern

Steamship Company, a corporation, the defendant

named in the foregoing answer, and officer thereof upon

whom service of process upon said corporation may be

made.

That he has read the foregoing answer and knows the
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contents thereof, and that the same is true, as he verily

believes.

WM. T. PERKINS.

Subscribed and sworn to before me this 29th day of

August, 1904.

[Notarial Seal] G. B. BRUBAKER,
Notary Public in and for the District of Alaska.

Due service of the within answer by copy thereof is

hereby admitted at Nome, Alaska, this 29th day of Aug-

gust, 1904.

W. H. PACKWOOD,
JAMES FRAWLEY,
Attorneys for Plaintiff.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company, a corporation, Defendant. Answer. Filed in

the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Aug.

29, 1904. Geo. Y. Borchsenius, clerk. By Jno. H.

Dunn, Deputy Clerk. Dudley DuBose, Esq., Attorney

for Defendant.
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In the United States District Court for the District of Alaska,

Second Division.

V. V. GKIOGS,

Plaintiff,

vs.

T^HE NORTHWESTERN STEAMSHIP
I

COMPANY (a Corporation),

Defendant.

Judgment Entry.

On this day this cause came on to be heard upon the

motion of the plaintiff for judgment herein, upon the

verdict of the jury heretofore returned and filed in this

cause, the plaintiff appearing by James Frawley and

William H. Packwood, his attorneys; and the defendant

appearing by Joseph K, Wood, of counsel, and the mo-

tion of the defendant for a new ti'ial having been here-

tofore overruled and denied by the Court, and it appear-

ing to the Court that the trial jury in said cause having

heretofore returned a verdict in this cause in favor of the

plaintiff, assessing his damages in the sum of |1,750.00,

and the Court now being fully advised in the premises,

it is therefore considered, ordered and adjudged that

plaintiff have judgment and have and recover of and

from the defendant the sum of seventeen hundred and

fifty dollars and his costs and disbursements herein

taxed at the sum of |65.50 and that execution issue to

enforce this judgment.



vs. V. V. Griggs. 15

Done and dated in open Court on this, the 16th day of

February, 1905.

ALFRED S. MOORE>

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 1193. In the United States District

Court, for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Co., a Corporation, Defendant, Judgment Entry. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Feb-

ruary 16, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. J. D. 1, page 213. Vol. 3

Orders and Judg-ment, page 103.

United States District Court, District of Alaska, Second

Division.

VALENTINE V. GRIGGS,

Plaintiff and Defendant in Error.

vs.

NORTHWESTERN STEAMSHIP CO.,

Defendant and Plaintiff in Error.

Bill of Exceptions-

This is an action at law to recover damages for per-

sonal injuries received by the plaintiff by falling through

a hatchway on the defendant's teamship ''Olympia"
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while on the voyage from Seattle, Washington, to Nome,

Alaska, in June, 1904.

The case came regularly on for trial on the 20th day

of December, 1904, before the Honorable Alfred S.

Moore, Judge of the said court, and continued thereafter

on the 21st and 22d days of said month, the plaintiff

appearing in person and with his counsel, Messrs. James

Frawley and W. H. Packwood, and the defendant ap-

pearing by its attorney, J. K. Wood, Esquire.

The jury having been impaneled, the following pro-

ceedings were had and testimony taken:

First Exception.

On the plaintiff offering to read the deposition of one

Harry Watson, taken pursuant to stipulation of the

parties, the defendant objected to the introduction of

any evidence on the part of the plaintiff for the reason

that the complainant in the case does not state fact

sufficient to constitute a cause of action, in this: that

the complaint does not state that the plaintiff was a

passenger for hire on defendant's steamship, or that he

was on board the same under such circumstances as

would make the defendant liable for any injuries he may

have sustained.

The allegations of the complaint as to plaintiff's

status on board of said vessel are as follows, to wit:

''III. That on the first trip of said steamship to

Nome in the spring of the year 1904, the plaintiff was a

passenger on said steamship, bound from Seattle to

Nome, and was employed by the Pacific Cold Storage
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Company in looking after and feeding their stock con-

sisting of sheep and cattle, on board of steamship en

route from Seattle to Nome.

IV. That on or about the 13th day of June, 1904,

while en route to Nome on said steamship "Olympia" as

a passenger, received thereon by said defendant com-

pany, etc."

The Court overruled defendant's said objection, to

which ruling of the Court the defendant duly excepted,

and the said exception was allowed.

Second Exception,

At the close of the plaintiff's testimony in chief, the

defendant moved for a nonsuit, as follows, to wit:

"Now comes the above-named defendant at the close

of the testimony submitted on behalf of the plaintiff,

and moves the Court to direct an order of nonsuit in

this cause for the reasons:

1st. That the evidence submitted on the part of the

plaintiff wholly and entirely fails to show any neglig-

ence or carelessness on the part of the defendant which

caused the injury complained of in the complaint of

plaintiff.

2d. That of the injury complained of by the plaintiff

was occasioned by any negligence or carelessness upon

the part of the defendant that the evidence shows that

the plaintiff himself did not exercise due care and cau-

tion in and about the premises where he was working,

and that his own negligence and carelessness directly

contributed to his injury, and that by the exercise of due
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(Deposition of Harry Watson.)

care and caution, or ordinary care and caution, he might

have prevented the same.

3d. That it appears from the testimony submitted

on behalf of the plaintiff that the plaintiff himself knew

of the dangerous condition, if the same was dangerous,

of the premises upon which and about which he had

worked in feeding the sheep, and that he was fully cog-

nizant of such dangerous condition, if the same was

dangerous, and that by the exercise of care and caution

he might have known the same, and having known the

same and having been aware of such dangerous condi-

tion of said premises for some days before the injury

that he assumed all the risk in going upon said prem-

ises, and was guilty of such contributory negligence as

bars a recovery in this case.
^

Upon the two grounds, we ask your Honor to direct

an order of nonsuit in this case, assumption of risk, and

likewise contributory negligence."

The plaintiff in support of his case introduced the fol-

lowing testimony:

The deposition of the witness HARRY WATSON, was

read on behalf of plaintiff. Said witness testified as

follows:

My name is Harry Watson. I came to Nome, Alaska,

on the 17th day of June, 1904, coming from Seattle on

the "Olympia." I am acquainted with Y. Y. Griggs, and

am also acquainted with the formation of the different

decks on the steamship "^Olympia." The upper deck was

where they had the sheep, and was called the false deck.
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(Deposition of Harry Watson.)

The next deck underneath that was the main deck, and

down below that is between-decks, and the deck below

that is the orlop deck. I was on board the steamship

"Olympia" at the time the plaintiff Griggs met with his

accident, and was standing looking at him when he fell.

I saw the hatches through which plaintiff fell from fif-

teen minutes to an hour prior thereto. The last thing

they used the said hatches for prior to the time the

plaintiff met with his accident was in taking a hoi'se out

and hoisting him overboard. The mate, the boatswain

and the crew of the ''Olympia" took part in hoisting the

horse out and putting him overboard. The hatch on

the main deck was supposed to have or be protected

by a net over it. They had put the net over it, but they

left the after-part on the portside thrown back so that

that left about one-fourth of the hatch open. The hatch

was usually protected by the net being over it. The net

was there to protect people from falling down the hatch.

When this horse was being raised, I saw the sailors

starting to reclose the net across the hatch. They did

not stretch it clear over; they left the after-part of the

forward hatch on the port side; they left the net off. I

saw the plaintiff immediately prior to the accident; he

was feeding the sheep at the time. I was standing look-

ing up at him when he was pouring a sack of oats in

the bucket when he fell. He had just that little space

to stand upon to feed his sheep. At the time Mr. Griggs

fell this netting on the main deck was not stretched

entirely across the hatch, being left that way by the
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(Deposition of Harry Watson.)

crew, the sailors. That hatch was not used from the

time the horse that I have spoken of was raised and

thrown overboard by any person for lowering or hoist-

ing grain or anything else.

Ooss-examination.

My business is that of a longshoreman, and I have not

followed the sea to speak of. I was looking at the plain-

tiff at the time he fell, and was about twelve feet from

him. I have been on the board on which he was stand-

ing at the time he fell. It was about four o'clock in the

afternoon. I think he was feeding supper at the time

he fell. It was broad daylight, and a good, bright day.

If I had been standing where plaintiff was standing at

the time he fell I would have seen the net if it had been

over the hatch. There was nothing above the netting

or hatch at all except the board he was standing on.

That came about even with the hatch, and was about

eight feet, maybe a little higher, or a little less. At the

time he fell he was pouring out a sack of oats into a

bucket. He had the sack between his legs and the

bucket was in front of him, in which he was pouring his

oats. I could not say what caused him to fall. The

hatch was not protected and there was no room to stand

up there. I could not say whether it was the motion of

the vessel, or that he slipped that made him fall. He

fell forward and when he came down he gave a twist

and landed on his neck and shoulder more than anything

else. The fall was kind of sideways, and if the hatch bad
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(Deposition of Harry Watson.)

been here (indicating) he kind of fell over like that, off to

the port side, kind of a little sideways. The sheep-pens

were made of six-inch boards, boarded up, and a space

of only six inches apart between each board, I should

judge. I have often seen this hatch open on the main

deck. It was not infrequent that it was open, a good

many times, to my knowledge, on that trip.

The deposition of WILLIAM BRYNING, a witness for

the plaintiff, on oath testified as follows:

My name is William Bryning, 24 years of age, and my

occupation is a longshoreman at Nome. I follow the

sea when I am down below. I am acquainted with the

steamship ''Olympia" and with the plaintiff, V. V.

Griggs. I took passage on the ^'Olympia" from Seattle

to Nome on her first voyage in the spring of 1904, and

am acquainted with the formation of the fore part of

the ship, and the different hatches and decks. I was

present and saw the accident that occurred to plaintiff

on or about the 13th day of June, 1904. Just immed-

iately prior to the accident that befell plaintiff they

were hoisting a dead horse up and dumping him; the

mate, the boatswain, and the sailors being engaged in

this work. This hatch was protected on this trip by a

net sling over it. This net sling was usually there ex-

cept when the hatch was being used for the uplifting or

lowering of commodities through the hatches, and it

was the usual custom on that voyage to keep the hatch
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(Deposition of William Bryning.)

protected by this netting", when the same was not in

use. After this horse was hoisted this netting was

placed partly across, but they did not finish the Job.

They went away and left that corner there on

the after part of the hatch on the port side; they

left it uncovered, the crew left it uncovered. The false

deck and the hatch therein with the cattle-pens were

built up over the main deck, with a walk around the

hatch on the false deck that was about a foot wide, I

guess. It extended around the outer edge of the hatch,

or the inside of the hatch over the cattle-pen. There

were pens on the outer side filled with sheep. Tliere

was no protection by any railing on the near side of the

walk next to the hatch on the false deck. After this

horse was raised and thrown overboard I saw the ac-

cident that befell the plaintiff, which occurred, I should

judge, somewheres around a half an hour or so after the

horse was hoisted from the lower deck. The hatch had

not been used for any other purpose from the time the

horse was hoisted until the accident that befell the

plaintiff, because I was standing there watching them

hoist the horse, and stayed there all the time. I saw

the plaintiff at the time of his fall. He had passed the

feed up to his partner, then he went up there, and his

partner went inside the cattle pens, and he was on the

outside of the plank and he was standing there with the

bucket in front of him and the sack between his legs;

filling the bucket out of the sack, when he fell. There
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(Deposition of William Bryning.)

was no railing or guard around this hatch on the inside.

The netting on the main hatch was about the height of

the cattle-pens below the false deck; I should judge be-

tween eight and ten feet, all of that. I saw the plaintiff

after his injury, and he suffered pain something terrible.

All the medical treatment he received, there was Major

French aboard. I did not know that he was a doctor;

and he was talking about setting his arm, but he never

did set his arm, and then he was in pain there and they

didn't do anything for him at all.

Cross-examination.

At the time the plaintiff fell I was standing near the

steerage companion-way. I was about five feet from the

hatch corners and about twelve or fifteen feet, some-

thing like that, from where the plaintiff was standing.

I could see him where he was standing, as I was stand-

ing on the main deck. There was no obstruction, as the

pens were on the sides. From the main deck to this

board on which the plaintiff was standing, I should judge

it was about the height of a horse, eight feet, somewheres

about eight feet, and from this board or plank to the

top of the sheep-pens it was about five feet, somewheres

around there. I can't say exactly whether the sheep-

pens were covered over or not, but I remember one day

they covered them over with canvas, because it was too

cold. The plaintiff had been around there about twenty

minutes or so, I guess, feeding the sheep, before he fell

that day. When I noticed him I guess he had just got



22 Nmihwestern Steamship Company

(Deposition of William Brjning.)

to the place where he was standing when he fell. Prev-

ious to that he had been handing up the feed and getting

up there. He had just gotten on this board a few min-

utes when he fell. I do not know where he got on the

board with reference to the point where he fell from. I

never noticed him getting up. I did not keep my eyes on

the man all the time. He got this feed from down on the

main deck. He could hand the feed up to his partner

at the further part of the hatch, which would be about

eight feet from where he fell. In walking along that

board eight feet, you could see this netting if it had been

in place over this hatch, and if there had been a space in

the netting of about four feet that was open you could

have seen it if you wanted to, if it took your eye. There

would be nothing to obstruct the view going anywhere

along that false deck.

Redirect Examination.

A person could have seen whether the netting was

there if their attention had been directed specially to

the hatch. It was the object of this netting to be

stretched across the hatch when not in use. When the

hatch was in use, a person's attention would not be

called to the fact all the times; I do not see how it could

draw his attention to the hatch from the fact that hatch

was being used. He might have his attention called to

it, and he might not. It all depends on how he was

working. It he was interested in his work he might not.
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Recross-Examination.

This batch in the main deck was about twelve or four-

teen feet square, and the rope that made the netting

Avas three-inch rope, two and one-half or three-inch rope

T mean the circumference of the rope.

JOHN OTJSBEY, a witness being presented on be-

half of the plaintiff, testified as follows:

My name is John Ousby. I reside at Dickson, Alaska.

I first came to Alaska during the year 1904: on the steam-

ship "Olympia," coming from Seattle, and landed in

Dickson. I am acquainted with V. V. Griggs, and am

acquainted with the formation of the different decks and

hatches on the fore part of the steamship "Olympia."

The sheep deck was above the main deck, or the main

deck as she was constructed on her first voyage in 1904.

I was there when it was put up—that was where the

sheep were carried. I am a sailor, sir, and was at Moran's

when they were constructing the deck where the sheep

were carried and where the horses were carried. I was

at Moran's when they were building it. It was built

up on the deck sir, above the main deck, just the same

as this (indicating on model). It was above the main

deck and the sheep-pens were built right above here.

The horses were kept on the middle deck, and the sheep

were kept on the upper deck. The sheep deck was built

on top of this main or upper deck, sir. There was no

hatch in this upper or false deck, just a hole cut out
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where the hatch was. Well, you might call it a hatch,

sir, but it was just a hole through—over the other

hatches below decks. It was about seven or eight or

nine feet above the hatch on the main deck and directly

over the hatch. I could not say into how many divisions

the sheep-pens were divided on the false deck. The

sheep were fed and watered by the feed being passed

up and the water drawn up by a rope. I think it was

lifted by a rope or passed up; I do not know which, sir,

only I have seen them standing one man on the hay

that was piled up on the main deck and passing the

buckets or bales up to a man standing above on the

sheep deck, sir, hauled up or passed up, I could not say

which for sure. There were sheep tenders aboard the

boat feeding the sheej) during the trip. In feeding the

sheep there was around the pens a board so they could

walk across. They could climb onto the board from

this partition in the hatchway and lift the feed up there

over into these pens. Outside the pens there was this

board to walk across and around upon. From this

model you might say here is the sheep deck; here is the

board that was used for the walk around upon the pens,

and you would walk around and stand about here where

this piece of board, which was several feet long; I do

not know Just how many feet it was. The sheep deck

stood this way, and a person would stand about here

(indicating on model); he would have to stand down

here at this end and pull the water and feed up onto

this deck, sir, around on this board at each end, or else
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he would have to climb over here; I do not know, sir,

which. I could not say where the feed was passed up

through; I could not say whether it was passed up this

way or overhead and then brought over and passed over

in here, sir, or if it was passed up from this pile of hay

and feed, sir, from the other deck, and then packed

along this walk and over into the pens sir. There was

no railing or guard around this space upon the outside

of the sheep-pens next to the hatch or guard. There

was no railing between the sheep-pens and the inside

where the board was, nor between the edge of the

sheep-pen and the hatches or anywhere around there,

none whatever. On this trip I was looking after the

horses for the Western Alaska Construction Company.

I recollect the accident to Mr. Griggs, the plaintiff. I

was sitting on the hatch, sitting here on a pile of hay

that was piled up there, sir, and he lit right at my feet,

sir, when he fell. He fell from the sheep deck down

through the main deck to the olive (orlop) deck, came

down to the olive (orlop) deck, sir, fell down below to

the olive (orlop) deck. That would be through two

hatches from the sheep deck, down through the ship's

main deck, that is what is called the ship's deck,

through that hatch and down to the olive (orlop) deck.

The deck where the sheep were kept I have called the

sheep deck, or the false deck. Immediately below that

is what is called the ship's deck, or main deck, and be-

low that is the olive (orlop) deck, as we call it on board
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ships, sir. And the next one beneath that is the main

hold, sir. The space between the main deck and the

main hold is called between decks, that is what is called

the main decks, sir, between decks. I think it would

be between 7 and 8 feet between the two decks, sir, and

from the main deck to the sheep-pens it was about the

same distance. I think it was about the 26th day of

June that Mr. Griggs got hurt; I am not sure, but about

the 26th; this is my understanding, sir. The ship's

crew used this hatch in the main deck prior to the time

Mr. Griggs got hurt for hoisting a horse. The horse

belonged to Matlock and Beales. I was doctoring the

horse. He had pneumonia. The horse was originally

on the main deck, and we lowered him to the hold when

he was taken sick. Then we had him on the olive (or-

lop) deck and intended lifting him down the hatches

just where he was when he died. He was on the hatch

when he died, and afterwards he was raised and put

overboard by the crew of the ship. The hatch on the

main deck was usually protected by a net sling stretched

across it. The net sling protecting the hatch was tied

in the four corners, then some weights tied on each

side, then the net sling went over the hatch, and when

they were not using the deck for anything then they tied

the netting to the four corners and anchored it there.

When they was using the decks for anything they un-

tied it at the corners and threw it back. There were

these two cross-pieces across here (indicating on model),

two cross-pieces here and two cross-pieces here, and
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when it was put across the hatch one here and one here,

the sling was stretched across to here, stretched across

the hatch and anchored on the sides, when the hatch was

not in use, and when they wanted to use the hatches it

was untied at these two corners and thrown back to

one end or side. This net sling was about eight feet

below where the sheep-tenders used to stand about seven

or eight feet. When this hatch was not in use this

netting was fastened down at the four corners, or sup-

posed to be fastened down, by the rope being tied to

the side of the hatch. It would cover when in this posi-

tion within about six inches of the entire space of the

hatch. A person might fall through the main hatch to

the orlop deck when this netting was in place if he

struck just right. If a man struck it right he might

get through. If a man happened to get right down so

that his feet got through this six-inch space at the edge

of the hatch he might get a part way down anyway, but

I don't think he would get entirely through, or if the

rope covered but the one side alone and it gave some,

then I guess he could get through, but not if the rope

was in place on all four sides. He might fall entirely

to one side and the rope stretched some at that side he

might get through. A rope will give some, naturally

you know, and it would have to give some for a body to

fall through. These sides of the hatch where these

ropes are tied here in the corners they are- tied about

two or three yards apart, tied from this sling here (in-

dicating on model) and to this side of the hatch, and
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right beneath this net sling is the main hatch, and these

ropes are tied about six inches from the sides of the

hatch, so if a man fell down the hatchway he would

have to fall to one side, and the rope would have to give

enough so his body would pitch through. I think it

would be next to impossible for it to give that much,

still it might be possible; I would not like to say, sir. I

don't exactly know how long the plaintiff remained

where he fell on the orlop deck. When he struck we

helped him up and then some one told me to get Major

French, and Major French came and attended to him

there. Then they went and got a mattress, put a mat-

tress down for him to lay on; I guess two or three hours,

anyway, I don't exactly know; I could not say when

they did bring him up. I went and attended to my

work; I don't remember when they did bring him up.

Cross-examination.

Hatches and slings are all different sizes. I don't

know how far over the sides of the ship this netting ex-

tended if it was stretched. I don't know the size of the

netting. I testified that the netting was about six

inches smaller than the hatch—it was shorter than the

hatch and was fastened at the side with ropes. This

net sling was run up on this rope and there were rings

come out along at certain spaces and these ropes were

run through these rings, passed through these rings,

and the netting was raised and lowered then by means

of a pulley, same way as a canvas was pulled up over
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the ship's hatch, sir. I would not be sure about the

date, but as I remember it was about the 26th day of

June that this accident happened. I believe we left

Seattle on the fourth, if I can remember right, and I

think it was about the 26th of June, but I would not

give that positively as the date. That is as near as I

can judge. I could not testify as to the time of day.

The horses that I was in charge of were on the olive

(orlop) deck, the furtherest one down. They had, of

course, first class and steerage passengers aboard the

boat. They did not have any second-class passengers.

I did not have any berth. I slept down right with my

horses on some hay. My time was mostly put in down

with my horses on the olive (orlop) deck. I did not

spend any length of time up on the false deck where the

sheep were. I was up there on several times slinging

horses. I spent some little time on the main dck stand-

ing around slinging horses, putting them up on the ship's

deck. I mean I spent some time slinging my horses on

the main deck of the ship, slinging them when they got

down, and there were several horses that were sick and

had to be slung every day when they got down. Some

of our horses were sick and several other parties had

horses and mules aboard the ship that we used to have

to sling nearly every day; some of Major French's horses

and several other parties'. The feed with which these

sheep were fed was kept right up on deck right by the

sheep-pens. It was kept on the same deck, or the deck be-

low that, I think. The sheep-tenders who had charge of
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the sheep fed them, and they got the feed on the main

deck of the ship, immediately below the sheep deck, sir.

I don't know where this person feeding the sheep had

to stand when he fell. I don't know where he was

standing; I didn't see him at that time; didn't see him

until he lit right at my feet, where I was down below

on the olive (orlop) deck. I saw him around the deck

there passing the feed up, but I don't remember that I

ever saw him feeding the sheep, only I would see them

passing the feed up about every time when I was feed-

ing my horses. I never saw any ladder either forward

or aft the sheep-pens up from the main deck to this false

deck. I could not testify as to whether there was a

ladder there or not. I never seen any. There was no

feed aft of the sheep-pens. The feed for the sheep con-

sisted of hay and barley. A person could, I suppose,

take the feed and go around on the pens, go from one

pen into another. I don't know how wide this space

was on which he had to stand to feed the sheep. I think

it was about a foot or something like that, I would not

say for sure; I never paid enough attention to say just

bow wide it was. I don't think it was more than fifteen

inches wide.

Kedirect Examination.-

After the first couple of days out I think the sheep

were protected overhead. There was a canvas put up

over them to protect them from the weather, put up over

them and fastened down. I don't know wheter it was
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oyer all or a part of the pens. I don*t think the ship had

canyas for all of them. sir. The canyas was fastened

down with ropes.

Recross-examination. •

The sheep-pens were all around this opening on the

false deck, on all sides of it. I don't know whether

there were any braces running up from the false desk

along the sides of the sheep-pens securing them. I neyer

inyestigated that, but I understood there would be

braces holding these pieces out here. I cut some rope

yarn one day when we had to get aboye the sheep-pens

with a horse.

VALENTINE V. GEIGGS, the plaintiff, produced as a

witness in his own behalf, testified on oath, as follows:

My name is Valentine V. Griggs; 24 years of age; and

by occupation a teamster, miner and common laborer.

I first came to Nome in the season of 1904, on the ISth

day of June, coming from Seattle on the steamship

''Olympia.-' While on the trip I was engaged in feeding

and watering stock for the Pacific Cold Storage Com-

pany, being employed by Mr. Cox, who was the manager

for the Pacific Cold Storage Company. Tliis company

had on board that ship cattle and sheep. The cattle

were located on the false deck aboye the upper deck of

the ship, aboye the main deck of the ship, the false deck

being built aboye the upper deck or main deck. I had

something to do with the drawing and construction of
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the model in front of me. It represents the different

decks upon the steamship "Olympia/' and shows the rel-

ative positions of the sheep-pens and of the different

hatches and of the different pens. It shows half of it,

half of the pens, showing the left-hand side of the pens

running north and south. This is the false deck (indi-

cating) and this the main deck (indicating on model),

and this is between the upper and lower decks, and this

is the orlop deck, the lower deck. The pens on this false

deck are arranged around the hatch on the false deck

above the main deck and are divided into six pens. Over

here there would be the right-hand side. This is half

of the upper or false deck. Around this false deck there

was divisions into pens. Between this long pen and the

after part of the hatch there was a pen out here same as

this one, and one over here on this side of the hatch, just

the same as this one running on the left-hand side of the

hatch. This was a long pen here, running clear across

here to here (indicating on model). This was just one

long pen here running clear across, and that end on the

opposite side of the deck it was just the same. As you

passed around there at the end of where the sheep-pens

were there were a couple of boxes or portable stalls

where they raised the horses on board the ship. These

boxes were the same as this was around here where it

laid against the sheep-pens on this side (indicating on

model). These portable box-stalls on this false deck

were in the same position on the other side of the ship

as this smaller pen on this side. The sheep-pens were
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protected by canvas the second day out, to protect the

sheep from the weather. TTie canvas was run along

these sheep-pens near the length of the hatchway, and

crossed the ends this way, fastened down tight, only

leaving a couple of openings here at the corner for us

to feed them. The canvas covered the entire sheep-pens.

We got the feed for the sheep from the main deck, right

about here (indicating on model). Tlie feed for the cat-

tle was between-decks. On this trip we fed the sheep

and cattle two times a day each. We fed the sheep at

7 and 8 o'clock in the morning, and the cattle about 6

o'clock, and again in the afternoon we fed the sheep

about 4 o'clock, and the cattle about 6 o'clock in the

evening. That was the uniform rule in regard to feed-

ing the sheep and cattle on this trip by Mr. Oox. We
got the water from a large tank sitting right here, and

we carried water from this end up along here ( indicating

on model). We got the feed up to the sheep by lifting

it up and set it on this board here (indicating), taking it

from the main deck to the false deck where the sheep

were. We would carry it along in front and around the

horses between this large horse stall, then we would go

up onto this board at this side and carry it on around

here to the sheep, and pour it into the buckets and then

Into the sheep-pens. We passed the feed into the sheep

here; there was a space left open for that purpose to

feed there. In this pen and where we fed from at this end

we would stand on a pile of hay. These pens we would
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have to feed from this corner at this end, and these pens

at this end, there was no opening left here. A man

would have to take the feed and pass it in from this

pen to this one. There was no place left in these mid-

dle pens, no open place in this canvas on top of the pens

so we had to feed from these two corners, and these

corners we would feed from on this other side the same.

Mr. Cox and a part of the crew of sailors put this canvas

over the sheep-pens. The sailors leaving the opening in

this canvas through which to pass the feed. The sheep

could not have been fed in any other way than by pass-

ing it in at the places where these openings were left,

as I have indicated. The width of this space outside of

the sheep-pens next to the corral was between twelve

and eighteen inches. It was used to feed the sheep

from. We fed the sheep from it after the canvas was

put up. I mean we used it after that all the time for

feeding the sheep from. Before the canvas was put on

we fed from the other side. After the canvas was put

on we had to feed from these corners, and continued

to use it until I got hurt. The officers of the steamship

company saw me using this space for the purpose of

feeding the sheep. I think it was Captain O'Brien up

there one day, and seen us using this space, and the

boatswain was up there usually every day, and several

of the sailors and officers of the ship saw us using it.

I can't recall their names just now. If they noticed, they

could have seen it used twice a day, and they never ob-
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jected to our using that space there for that purpose.

The main hatch was underneath this hatch in the false

deck, and over this main hatch when the same was not

being used was a rope netting. It was always kept tight

down over this main hatch unless when it was in use.

When they used it they used to throw the netting 'back.

This netting over the main hatch was under the super-

vision of the first mate. The netting covered all of the

hatch. This netting was removed under the direction of

the ship's crew and the boatswain when the hatch was

in use in taking up or down commodities or anything;

the boatswain and the sailors removing it when using

the hatch. After the hatch was through being used the

netting was replaced by the sailors. I was injured on

this trip on the 13th day of June, in the afternoon some-

were around 4 o'clock, between 4 and 5 o'clock. At the

time I was injured I was feeding the sheep and was on

this false deck. I broke my arm below the elbow, frac-

tured the elbow joint, or dislocated it and hurt my back

very badly. I was standing on the false deck about here

(indicating) when I fell, and fell down to the orlop deck

here (indicating), falling about 25 or 30 feet, and re-

ceived the injuries that I have mentioned. After I was

injured I remained on the orlop-deck for two days, right

back from the main hatch in front of the horses, about

here (indicating). I did not receive any medical treat-

ment after receiving these injuries, only Major French

gave me some cocaine to relieve the pain, and bandaged
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my arm and left it that way. That was all the medical

treatment I received. It was five days after I was hurt

until I reached Nome. Then I went to the hospital, the

Sisters' Hospital, and received medical treatment from

Dr Eininger. He packed my arm in ice and left it that

way for four days before he could set it, and it was four

days and a half after I reached Nome before my arm was

set. My arm was broken just below the joint. The

upper bone below the elbow joint was broken above the

elbow and throwed out of place. My back was injured

between my shoulders and on this side of my back, right

across my kidneys. I also received internal injuries. I

endured very much physical pain and sufferings as the

result of my injuries. When I first got hurt I was

afraid I would never have the use of my arm again. I was

five days before we got to Nome or without having my

arm set or anything and without any care and the pain

was so great that I could not sleep or eat day or night,

and then I had to wait until I got to Nome to have Dr.

Rininger set my arm, and he had to wait four days and

a half before he could set it, because the inflammation

was so great, and it has bothered me considerable ever

since. Prior to my injury my health was good. On the

outside I was engaged as a fireman on the Northern Pa-

cific Railroad before I was employed by Mr. Cox. In the

spring of 1904 I had employment when I should reach

Nome from Major French, attending and driving team

at Solomon, the employment to last until the boats went
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out this fall; and was to receive $6 a day during the

season. I have resided in Alaska since the 16th day of

June, this year. I was here the year before. I worked

in Alaska during the year l^OS, and know the wages in

1904 for common labor. I am familiar with the going

rate of wages for persons taking charge of outfits, con-

structing ditches, etc., in Nome during the season of 1904,

and also the going rate of wages for miners and common

laborers in general for the year 1904. The going rate

of wages for teamsters and that class of work during

the season of 1904 was |5 a day, and for miners and

common laborers during the entire year of 1904, up to

this time, and since the close of navigation, f3 to $4.50

a day. The going rate of wages for miners and common

laborers from now on until the opening of navigation

in 1905 is |I3 to |3.50 a day. Since I was injured on the

13th day of June, 1904, until the close of navigation I

have had some employment at the Cold Storage as night

watchman, a few nights, and doing chores. I have

earned between $45 and $50 at this for all the time I

have worked. I have worked off and on. Two months

I stayed there for my board. I have not been able at

any time since my injury up until the close of navigation

to follow my usual avocation, for the reason I have been

disabled on account of my arm and back, and am not able

at the present time to follow my usual vocation, be-

cause my arm bothers me and my back. I started in to

work with a fellow and I that had a lay, and had to quit.
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I could not do my own work. My arm affects me in doing

work by swelling up and my shoulder aches all the time;

kind of a numib pain. I hare been required since the

close of navigation to get further medical aid and as-

sistance. When I attempt to do usual manual labor my

back hurts me across the kidneys and between my

shoulders, and I have been obliged to give up work.

Recently I have been prospecting on a tundra claim

back of the Standard Oil Company. Prior to the close

of navigation I have incurred by reason of medical at-

tendance the expense to the amount of |150 to Dr.

Eininger, and hospital bills at the Holy Cross Hospital

to the amount of f21, and $11 for medicines at Kelley's

Drug Store. Since the close of navigation I have in-

curred expense for medical attendance from Dr. Sloane

amounting to about $175 to $200, and since the close of

navigation I have experienced pain and suffering in my

arm and back. When a change in the weather I have

rheumatism, sharp pains in my back and in my arm se-

vere pain. If I try to work any it bothers me in my
arm, my arm swells up and pains me so at night that I

can hardly move it, and also have severe pains across

my kidneys, and my kidneys bother me a great deal.

These sheep-pens on the steamship ''Olympia" were tem-

porary structures and it was removed. I never objected

to the steamship company to being obliged to use this

board from which to feed the sheep, but Mr. Cox did. I

never at any time during the trip to Nome attempted to
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feed the sheep while this main hatch was being used for

any purpose, and I never at any time during the trip

had occasion to use the main hatch, except on the se-

cond day out, when Mr. Cox applied to the second mate

for permission to use the main hatch, and we put some

hay in between decks for dunnage, hay and grain, but

never used it on any other occasion, either for lowering

or raising hay or water through the same.

Cross-examined.

I left Seattle to come to Nome on the steamship

"Olympia" in the employ of Mr. Cox, and was working

for my passage. It was my business to feed and look

after the sheep. I am not certain whether or not Mr.

Oox, of the Pacific Cold Storage Company, arranged the

building of the sheep pens on this false deck, and do not

know whether he directed the construction of them or

not, and do not know whether they were constructed

according to the directions which he gave. I was in his

employ at that time. The sheep pens had no feed racks,

only had a watering trough, was all. We built some

feed^-acks to put the hay and grain in on the second

day out. They were around on this side here, on the

outer side of the pen. That would be right along here

(indicating). They were built all the way across. The

rack for this side would be across here, and the one for

the other side on the other side correspondingly. We

did not put the gi'ain in the racks. We scattered the
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grain on the floor next to the edge of the pens, and never

put any in the trough. We put hay in the racks but we

did not put the gTain in. We just scattered the grain

around the edge of the pens on the floor. We had to

stretch canvas all the way across these pens over the

hay racks also, and secured to the outer edge of them,

being over the feed racks. The canvas was fastened

down with boards and ropes; boards put along on top

of the canvas and ropes on it tied at the ends and sides.

The feed was on the main deck. There was no ladder

running from this false deck down to the main deck.

There was a place for an anchor right here, and an

anchor laid on the main deck, and we climbed up on that

and from that onto the false deck. I am positive there

was no ladder from the main deck to the sheep deck.

We raised the feed up by handing it up from the main

deck to the man on the false deck. A man could not feed

these sheep by going over from one pen and climbing

into the next one and so on until he had made the rouuQ.

One man would have to stand up here, and another

standing on a bale of hay here handed the feed up to

him, then he raised this piece of canvas, at this end and

put it in the hole. The baled hay was on the main deck.

After the hay was raised up through this hatch we stood

on this board here, and there was a place where the can-

vas was turned back, and we took the grain and hay

from there and fed the sheep around in this end. One

man was in here and one man handed the feed in to him,
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and he scattered it around on the pen at the end here.

The divisions between the pens were between 3 and 4

feet high, or 4^ feet about; I could not say just exactly.

Now, the water was worked in the same way. The water

was in a tank here, and we carried it from here around

here and handed it up wherever there happened to need

water in a watering trough. I do not think I could have

passed it over the way you indicated on the model, be-

cause the canvas was fastened down here and you could

not raise the canvas, because it was fastened down tight

at that point. It was fastened here and here with

boards nailed across to keep it down, and this was a

place left here for the purpose to feed from. It was

baled hay that we had to feed. When we cut a bale we

cut the wires and then would pass the bale up that way.

These divisions between the pens were not solid walls;

they were just slats across between the pens, the spaces

between the boards being between three and five inches.

The space between the edge of the sheep corrals and

the edge of the hatch was between twelve and eighteen

inches. It was nearer eighteen inches than twelve.

There were no braces there bracing that board on the

outside. There was a piece that went on right along

here that held these boards together. That was mort-

iced onto this board here of this platform. It was a

piece of four by four; I think it was about that size;

I would not swear to the size of it exactly. Right here

in this corner came up another around in from this horse
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stall over in this corner on this half (indicating on

model). There were these center braces, as I have said.

I saw them when they put them on there. The sailors

put them on. I was there at the time. They were nailed

and morticed both; morticed into the floor on either

side. I had a partner assisting me in caring for these

sheep and cattle. I did not have a berth on the ship,

and do not know whether Harry Watson had a berth or

not. Mr. Cox asked to have this covering put over the

sheep, and he had the divisions put in the pens. Mr.

Oox made requests for changes such as were made, and

they were put in at his direction. Immediately before

I fell I was standing on a scow that they had back there,

but just at the time I fell I was putting some feed out of

the sack, pouring grain out of the sack into a bucket. I

carried the grain around here from here to the after

part of the hatch up to here. My partner climbed up

here, and I handed him the bucket. He set the bucket

down at this corner here somewheres, I was holding

a sack of grain between my leg-s about like this. The

bucket was sitting on the floor in front of me. I poured

the grain out of the sack. I had already poured one

or two buckets full. I had half the sack maybe, I guess,

still in the sack to pour out, and I was pouring it out

into the bucket where the bucket was standing right

in front of me like this. I was standing facing

the pens and was using both hands on the sack of grain

and was not holding onto the edge of the pens and was
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not stooping very much in emptying the sack of grain

out. I was standing in about this position, with my

face to this pen, looking downward. Mr. Cox had

spoken about the rail not being around there. I never

complained or said anything to Mr. Cox. I heard Mr.

Oox tell the boatswain that he wanted it fixed. He said

that he wanted a guard or something around there. I

did not pay any more attention. He asked him if he

was going to put up a railing around the false deck, a

railing, or rope, or something, I don't just recollect, a

guard, anyway, where the tenders had to stand. I don't

remember his calling attention to it after that again.

He wanted it fixed to keep from falling off there. I

don't remember that he said it was dangerous, but that

was the reason for his wanting the rope or railing put

around there, because a person might fall over. I as-

sumed that it was dangerous without a railing, or a

rope, or something around there, I thought it might be,

yes, I thought it was. I had known that it was danger-

ous ever since I had been at sea. I knew that there

ought to have been some guard around there. Every

time I went up on that space I knew that it was danger-

ous; I knew that a man was liable to fall down there

and get hurt. If a man was handling a sack of grain

or was using both of his hands pouring the grain into

a pail, that would render the situation somewhat more

dangerous to a man on that narrow space. I knew that

at that time. At the time I was pouring the gi'ain out
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of the sack into the pail on this space where I was

standing, I did not realize the danger at that time. I

had thought of it before that. I had thought about it

as a dangerous position, but I did not know it every

time that I went up there. I did not pay any particular

attention to it every time. I discovered that this space

was dangerous the first day when out at sea, but I did

not realize it as dangerous every time I went up there,

because it never crossed my mind half the time, unless

I wag noticing walking along and holding, or I would

not go up. Sometimes I thought of it as dangerous, and

sometimes I did not, I g-uess. Mr, Cbx realized that it

was dangerous when he went up there and saw it the

first time. There were times when I did not realize

it was dangerous when I was up there to pour out feed.

Yet notwithstanding the fact that I knew it was dan-

gerous, I went up there at least once or twice ai day for

at least ten days before I was injured, and I knew that

with a rope or a guard there that I was liable to fall

off, and that I knew much more without any rope or

railing or guard of any kind that I was liable to fall

off, and I realized that the danger was increased from

the fact of the men's having to handle heavy sacks of

grain. These sacks of grain weighed between fifty and

eighty pounds, between seventy-five and eighty pounds,

I will say, and they are bulky. I do not know what their

circumference would be. They were ordinary gunny-

sacks, not quite so large as a coal sack. I don't be-
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lieve I ever noticed whether they would more

than cover the space on which I was standing. I do

not think that it was any wider, though it may have

been, or I don't know whether it was as wide. Previous

to that time when feeding the sheep from that space,

I had never seen the net off the hatch, and did not know

that it was off the hatch when we were feeding. I

have seen the net off at different times when the hatch

was in use. I would be able to see if I was close to

the hatch, whether or not it was in use, and when on

this space feeding these sheep, I have quite a number

of times looked down and seen the netting. I did this

all the time when I first started out, for the reason that

I saw a number of days when it was off. I was afraid

of its being off and I would slip over through it. That

was why I considered this space upon which I was stand-

ing as dangerous. Up to the time I fell I considered it

dangerous all the while. On the first day I was out,

and on the second day when I went on this space to

feed the sheep I looked down to see this netting, and

the netting was there at the time. I fed the sheep

twice a day on the trip, and saw the netting there both

times on the first day, and on the second day, I could

not swear whether I did or not . I would not swear that

I ever went upon that space at any time before I was

hurt and netting was not in place. I suppose that I

would naturally look down and see if the netting was

in place all the time when I considered this space where
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I was standing on to be dangerous, and it is sure that I

did look on both the second and third day and even

the fourth day, I think the chances were that I did look

down and saw that this netting was there, and I looked

down to see the net and whether it was there and

whether it was secure. I would not swear that every

day out up to the time I fell that I considered it dan-

gerous and that I did look down and see whether or not

the netting was in place, and I would not swear that

I didn't. I know there were a number of times when I

did look down. Mr, Louis Parsons helped me feed the

sheep. He is outside, possibly in the East somewheres.

It was about the second or third day out that I heard Mr.

Oox speak to the boatswain about putting a guard rail

around there. I did not complain myself about it, either

to Mr. Oox or to any of the officers, but I know that no

railing was ever put up, nothing was ever put up there.

It was in the afternoon somewheres about 4 or 5 o'clock

that I fell, and on the 13th day of June. It was some

15 minutes before the doctor came to me after I fell,

and I was lying down on the orlop deck. At the time

I fell the ship was moving, running slowly. I am posi-

tive about that. She was in the ice. She had been

bumping along in scattering ice, and whenever she was

running at all she was continually bumping into ice. She

did not roll any, it was very smooth water. We were

in the ice and had been all that day. I said I thought

the ship gave a lurch and that was what threw me off.
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but I would not swear to that. We had just got out of

the ice and at this time she was bumping- pieces of ice,

and that was what caused her to roll, as she would hit

a large piece of ice she would give a lurch to one side

or the other, being in scattering ice all the time right at

that time, but I do not know whether she hit a large

piece of ice or what it was that caused me to fall. At

the time I fell Mr. Parsons was in this pen here (in-

dicating). I do not know as I could show you just the

position he was in in the pen. I was pouring the grain

out of the sack kind of this way, and he was humped

over in one of the pens about here, if I remember right.

I could not swear just what position he was in, he was

not waiting for me to pour out the feed, as we had two

buckets. He probably was emptying his one pail out,

and I was filling this other one to hand over to him. I

know I was pouring feed into one bucket and he had an-

other bucket in the pen. He would take a full pail and

leave an emptj^ one for me to refill. He was just scat-

tering the feed around in that pen. The pens were about

three and one-half to four feet high, and this canvas

was fastened down with this slat continuously all along,

except it was open here. The gTain was scattered on

the floor and the hay was put in the racks. My arm

Avas broken above and fractured below the elbow, and

my elbow joint was dislocated. I regained my senses

after a few minutes after I fell, and my arm pained me

considerable and became swollen quickly. Just how
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quickly I could not swear to, but within fifteen or twenty

minutes, I guess. I remained on the orlop deck between

two and three days, and when I came to Nome I was

under Dr. Eininger's care. My earning capacity is not

as great as it was. I cannot drive a team as well as I

could. I have not driven a team for anybody here in

Nome this season. I have not had any employment

here this season since navigation closed, have not work-

ed for wages at all. I worked as watchman for a few

days or nights, but no other persons at all. Yes, I

did, I helped to do some assessment work for Mose

Rosencrans. I worked a little for the Pioneer Mining

Company also, but had to give it up. When I went to

work for the Pioneer Mining Company I did not tell that

I was disabled, nor did I tell Mr. Eosencrans. I did

not make any arrangements with him about my com-

pensation. He paid |7.50 per day. The going rate of

wages at that time was |2.50 to |3 a day and board.

At the time that they paid me $7.50 a day was watch-

ing, watchman. That did not require manual labor.

Since navigation closed, I worked with pick and shovel

for Mr. Eosencrans doing his assessment work. I did

not tell him that I was disabled, but he knew it any-

way. I never told anybody that I applied to for work

that my earning capacity had been reduced, and that I

was not able to do a man's work. I got paid for doing

a man's portion for whatever work I did. I did charge

Mose Eosencrans |8 a day, and he found me, for doing
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the work which I did for him, in doing his assessment

work. I worked with a pick ad shovel. I do not know

whether or not my earning capacity had been impaired

then at that time. I do not know whether it was rather

increased than decreased. I do not know whether I

could not demand over that anywheres in Alaska. I

know what demand there is now for labor in Alaska. I

do not know how much a person in the best of health,

strong and healthy, is capable of earning in Alaska, in

a strong and able-bodied man, I mean. I did not know

how long I should remain in Alaska when I came here,

and I do not know how long I will remain, and I do

not know what wages I would be able to get in the

future if I hadn't got hurt, and the same is true no mat-

ter where I might go. At the time I was pouring this

bucket of feed, of grain, out I did not know whether the

ship took a heave or hit a large piece of ice. I would

not swear to that, which it was. I do not know whether

it was one or the other, and I did not tell anyone that

it was. In giving my deposition I would not swear

that I did not use this language: ''I carried the sack

of grain around there and cut it open and had passed

him one bucket of oats, feed rather, and was pouring

out another one when the boat either struck the ice

or a swell, I don't know which, and my feet slipped and

I fell through the hatch." I suppose that is the state-

ment, that I made that statement, but I don't know

whether it struck a swell or the ice. I do know that
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they always kept the netting over that hatch on the

main deck, they always kept it over it when not in use.

I know this because I have seen it a number or several

times. I do not remember whether I struck the net-

ting when I fell down there, or was falling down, but

I remember grabbing for it. The pail I was using was

a three-gallon pail, one of the common tin buckets. I

do not know how many of these pails the grain in the

sack would fill, and do not know whether I poured one

or two buckets full out of the sack; I know I had poured

one or two buckets of grain, but would not swear now

which it was, one or two. I do not know just how much

space there was on the side of the pail when I set the

pail down to pour the grain out of the sack. Not very

much room, though. I do not know exactly how long

I was on this space filling the pail, only I said I filled

one or two pails before I fell. I aways filled the pail

up pretty full when I brought it forward from the hatch.

When I was filling it on this space I did not always fill

it so full. I could not swear on which side of the hatch

the net was off that I fell. It must have been off on this

side, because that was where I fell through. As to

how close I was to the hatch before I came up to feed,

I had walked along up here after I had watched them

heaving the horse overboard, and came along this walk

here and handed the feed up and then gone up myself,

climbing up here, over this anchor. There was no rail-

ing around the hatch on the main deck, and I didn't no-
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tice every time that I went up on that space to see

whether there was a netting there or not. I knew that

the netting was there so that a person could not fall

through, but I did not every time I passed along there

from the lower deck up to the false deck look and see

whether the netting was off or not, but I did sometimes.

I know that it was dangerous unless it was covered, but

I never noticed whether this netting was partly off the

hatch when I went up there from the main deck. I

never looked to see. From the head of the horse stalls

to the combing over the hatch is about three feet. I

suppose it would be perfectly natural for a person com-

ing from the hatch in the main deck, knowing that the

position was a dangerous one, to look and see if the

hatch was protected, and that I would have done so if

I had not been looking at them raising this horse. I

did not have any duties to perform about the raising

of this horse, but I would not have necessarily looked

to see if the hatch was pi'otected if I had not been pay-

ing attention to the horse. In climbing up onto this

sheep deck from this anchor there was also some braces

running up from here, and we would step up onto this

anchor and from the anchor to these braces, and then

up to the sheep deck, and our body was suspended some-

what over this hatchway when we were climbing up on

that anchor, and in climbing up over this anchor as I

have said, a body being suspended over the hatch, it

would generally cause me to look and see whether the
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netting was over the hatch or not, and I did do that

usually. I only know that the netting was thrown

back and the hatch opened this end, because I fell

through. I saw it was open after I got through, but I

did not notice it before, or I could have seen there where

I was there going up or after I was up that the netting

was open or partly open. In starting from the main

deck and climbing up to the sheep deck with my body

suspended in a measure over the hatchway, I looked to

see whether the netting was there, and I knew that the

netting was in its proper place at this end of the hatch.

I saw that, I did not see the other end. The hatch, I

think, is between twelve—eight to ten feet, maybe twelve

fee, maybe it is twelve or fourteen feet; I don't know, I

mean to tell the jury that I looked and saw the netting

at this end of the hatch, but don't know whether it was

over this end or not, and I could have seen the netting

over the hatch when I got up if I had noticed. I did

not notice. I could see down over the edge of the space

that I was standing on by stooping right across this

corner. When I got up on the sheep deck, I stepped

across here from this anchor, and stepped across this

corner where I set down my sack of grain to cut it open,

and I could have seen whether the net was stretched

clean across the hatch or not if I had noticed. If I had

looked down I could have seen it, as there was nothing

at all to prevent my seeing it. There was nothing there

for the space of five or six or seven feet around, so



vs. V. V. Griggs. 53

(Testimonj of Valentine V. Griggs.)

all I would have had to look to see from this one deck

to the other, and could have known absolutely whether

the net was in place or not if I had noticed. There

were two men in the employ of Mr. Oox, tending the

sheep on this trip, myself and Louis Parsons. After

this sail or covering was fixed over the sheep we were

the only people who had anything to do with the feed-

ing of them. Mr. Parsons and I looked after the sheep,

entirely. Mr. Cox was helping at times. So far as I

know Mr. Oox was making such arrangements before

the ship sailed as circumstances required. Mr. Oox was

at Council all summer. I do not know how long he was

in Nome after the ^'Olympia" arrived. I only saw him

once. I don't know on what boat he went out, whether

it was the ''Victoria" or ^'Senator." I saw him before

he left. I did say in my direct examination that I had

consulted Doctor Sloan since my injury and that I had

incurred between $175 and 1200 expense for doctor's

bill. I do not know just exactly what.

Kedirect Examination.

Mr. Eosencrans or Mr. Greeley came to me one day and

asked me if I would go out and do some assessment work,

and I went out and did assessment work, Mr. Greeley

being the one who asked me to go and made the contract

with me. I did not personally ever made any contract

with Mr. Rosencrans for doing this assessment work. I

was not able on this occasion to perform the usual

amount of work I was able to do prior to my injury. The
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first manual labor I undertook after my injury was to

do assessment work for Mr. Rosencrans.

Eecross-examination.

I did not advise Mr. Eosenerans that I was not able

to perform the usual amount of work that I could per-

form before I was injured.

Question (By Mr. FEAWLEY).—Please state, Mr.

Griggs, what this contract was with Mr. Greeley, and

what was told you in the presence of Mr. Eosenerans?

Mr. WOOD.—Objected to as incompetent, irrelevant

and immaterial and not proper redirect examination.

Question (By OOUET).—You received |8 a day?

Answer. Not exactly; no, sir; he was to pay us so

much and our expenses and he paid the two of us $100

and our expenses.

Eecross-examination—Continued.

I did not know that Mr. Eosenerans was one-half

owner of the claim I was doing the assessment work on,

and did not know that he was paying $50 for |50 worth

of work. He told me that there was a man out there

trying to keep other people off, but I did not know that

those other people were half owners in the claim until

he came out there and that was what he said. I was

to receive |5 a day and our expenses, and was out there

six days.

The plaintiff being recalled in examination-in-chief

testified as follows:
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It was not possible for a person to lift up the feed from

this side of the sheep-pens and pass it from one to the

adjoining pens, and so on from the inside of the pens.

You could not get into the sheep-pens on this side with

feed after this canvas was put over them, because out

at this edge there was nothing at all to stand on. There

was this canvas nailed down tight, so that there was

no way to get in except at this open place here.

Gross-examination.

That is on both sides of the ship on the outer edge,

and a person could not get in on the outer edge, because

there was nothing to stand on.

It was stipulated between the parties that the state-

ment of Dr. Kininger might be read in evidence, waiv-

ing all formalities, the same as if the Doctor were giv-

ing his deposition regularly, or were upon the witness

stand testifying. Plaintiff offered the following state-

ment of Dr. Eininger, E. M., and a&ked that it might be

marked as an exhibit in this case. Being no objections,

the paper referred to was received in evidence and

marked Plaintiff's Exhibit No. 2, and read to the jury,

as follows:
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Plaintiff's Exhibit No. 2. '

Nome, Alaska, October 21, 1904.

To whom it may concern:

I beg to state that I was called to see Mr. V. V.

Griggs June 18th at Holy Ctoss Hospital; his right arm

was badly swollen, bruised and much discolored. It was

too badly swollen for me to make diagnosis at that date.

On June 20th I anesthised Mr. Griggs and found the

coronoid process of the ulnar and head of radius frac-

tured and a backward dislocation of elbow of right arm.

Mr. Griggs was under my care until September 20th,

1904; on this day bones mentioned had repaired and

joints seemed strong, with almost complete movements.

Mr. Griggs also suffered with lame back, due to wrench-

ing of lumbar muscles. I think Mr. Griggs will entirely

recover from injuries sustained, with the exception that

he might have partial stiffness of the joint, which how-

ever, will not interfere with his doing manual labor.

Very respectfully,

(Signed) E. M. RININGER, M. D.

The witness, J. M. SLOAN, on plaintiff's behalf, tes-

tified: My name is John M. Sloan, and my profession is

that of physician and surgeon. I am a graduate of the

medical department of Manitoba University, of the Col-

lege of Physicians and Surgeons, Edinburgh, and the Col-

lege of Physicians and Surgeons,Glasgow. I graduated in

1892, but I had had over two years of practical experience
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before that as resident or assistant to resident physician

and surgeon at the college before I received mv diploma,

so that in all I have had abont 14 years' experience. I

am acquainted with the plaintiff, V. V. Griggs. I knew

bim since last summer by his face and seeing him around

town with his arm bandaged up, but I never knew his

name until a couple of weeks ago when I learned it for

the first time, and have been acquainted with him per-

sonally for about two weeks. He came to consult me

professionally for the first time and I examined him

about a couple of weeks ago. I examined his back and

arms and chest, I found nothing wrong that I could see

particularly until I examined his right arm. That is I

found that he had had a fracture and probably a dislo-

cation of his elbow. I found some slight deformity, a

slightly impaired movement of the elbow joint. The

arm as it is now injured. I can better illustrate by us-

ing both arms of Mr. Griggs to demonstrate the differ-

ence (illustrating). There is the left arm extended.

There is the right one extended. You see the right arm

won't come back as far as the other one. Xow put them

both out; the right arm does not go back so far as the

left one. See this one. there is a radical difference in

the movement. Xow. holding up the other arm, you

feel this bone when you have hold of it this way, you

feel the end of the two bones there when they come to-

gether. In this one the two bones came solidly together.

That is the first thing you notice. The other two end,

one of them does not go through, for the reason that the
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arm is not so muscular. That is, of course, the ends are

destroyed in the tissues which form the joint. The arm

is emaciated and the socket where one bone goes

through the other is destroyed. That probably, is be-

cause of the fractured ends of the elbow joint. Now, the

next thing is, you see there is not the same external de-

pression as you notice in one—notice the depression

here; that is where the fractured end is. You can feel

the irregularities in the bone here at this depression, a

sharp point in here. That no doubt came from the frac-

ture; you can feel the bones, the ends of the bones

where they were fractured, as they come together, and

the irregularities in this depression. In one case there

is a sharp projection. I made an examination of Mr.

Griggs' back. I did not find anything wrong that I

could see. I heard the statement made by Dr. Kininger

read in this case. Mr. Griggs will always have his arm

slightly impaired in its movement; he will always be un-

able to use his arm to its full extent, and perhaps for a

year or two it will bother him a little; after a while he

will automatically get to know how far he can stand,

and the movement will stop there naturally, but until

he has learned to know that he cannot stretch his arm

back to its full extent he will tire in that arm more

quickly than in the other. After he has learned just

how far he can use it then it will give him but little in-

convenience after that. This arm will interfere with

Mr. Griggs doing manual labor now because from the
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necessity of things it is still weak, that is if he is doing

any work where he will have to bring his arm back like

this (illustrating), by reason of the fact that that arm

will not go back so far as formerly he will naturally be

continually straining it. After a while, now he does not

know where to stop; it goes back solid only so far, and

then the bones pain him badly, but when he has learned

—as I spoke a moment ago—how far he can bring it

back he will stop naturally and there will be very little

inconvenience from that reason. For instance, if he is

going to throw his arm back to here ( illustrating) as he

does the other arm, or as he did before, it stops short

of where it was his instinct to throw it, and naturally

the ends hit together and the result is a pain, and a

weakness, but as time goes on he will learn where to

stop. He is a young man, and it will be less difficult for

him to adapt himself to his shortcoming; if he were an

old man he would not. Taking Mr. Griggs to be a man

twenty-five years of age, I would say that so far as its

actual normal condition is concerned that his arm will

never be as good as it was before, because while it may

not give him any particular present trouble certain

things will affect it, but I think it will perhaps be one

or two years before he gets his ordinary good strength

in it. He will have as good normal use of it in time as

he had before, excepting as I stated there are some con-

ditions which undoubtedly will affect it. It is univer-

sally known, of course, among doctors that scars take



60 Narthwesterri Steamship Company

(Testimony of Dr. J. M. Sloan.)

neuralgia more than ordinary tissues; and that injuries

are more susceptible to changes of temperature than

normal tissue; ordinarily, a man will take cold or suffer

more pain in a part where there has been an injury and

there is a scar than in a normal tissue. He will suffer

quicker and more in the region where there is scars than

in ordinary normal tissues. In the character of injury

such as Mr. Griggs has sustained there is frequently

great or considerable pain after fractures; the length

of time I cannot answer; sometimes there are attendant

features that I would have to have a more intimate

knowledge of to answer. For instance, in a fracture

sometimes the nerves are quite badly cut, or the bone

cut around those nerves, where the nerve becomes

paralyzed from long pressure, or something of that sort,

so that there are other complications which one must

necessarily know in order to answer that question.

Oross-examination. >

The movement of the injured arm compared with the

other one is pretty nearly even, but not quite the same.

The forearm does not go as far back as the other one,

as you noticed. I never thought of the percentage of

difference from the other arm. It is probably something

less than five per cent. I would not give an opinion off-

hand as to whether it is not more than 2 per cent. It

is natural when limbs are broken that there should be

an enlargment where they come together and knit

again. It does not necessarily reduce the strength of
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the bone. It pro'bably will interfere with the movement

of the arm for a time and the free use of the muscles. It

interferes to some extent with circulation and with the

nerve, where there is a laceration or cutting of the

nerves, as there is almost universally in a fracture, and

it also interferes with the use of the muscles. Once in

a while it is the case that an operation becomes neces-

sary or there is a permanent severe suffering. That is

not the case here, however.

Kedirect Examination.

The first time Mr. Griggs came to see me he said he

was broke, and I did not ask him for any money. He

did not tell me anything about this injury to his arm.

I did not know anything about this suit at that time.

He went into my office and told me his troubles, said

he was broke, had no money, so I prescribed for him

without asking him for any money. He called on me a

couple of weeks ago. He consulted me 'because he re-

quired present attention, immediate attention.

Dr. E. E. HILL, a witness on behalf of plaintiff, tes-

tified: My name is Edmund E. Hill, and my profession

is that of a physician and surgeon. I have followed the

same since 1895. I am a graduate of the Medical Col-

lege of San Francisco. I have had a little experience

with dislocated joints and fractured bones. I had

charge of the Receiving Hospital in San Francisco for a

couple of years, and the Emergency Hospital, also as
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visiting physician and surgeon at St, Joseph's Hospital

for the period of some two or three years, and prac-

ticed medicine, generally, and had about the same exper-

ience that any physician and surgeon in that line of prac-

tice would naturally have. I think I am fairly familiar

with the ailments of the character indicated. I know

Mr. Griggs, have met him. I was called upon to see him

with Dr. Sloan in consultation. Dr. Sloan sent for me,

and I examined Mr. Griggs. I found that he had a break

in his right arm in the region of the elbow. It had been

set, but it had not properly come together. There was

still indications that the bones had not properly come

together. There was a callous over the elbow; that will

have a tendency to permanently stiffen that arm, be-

cause as time passes on it will continue growing, and in

the position where that callous is it will reduce the

flexibility of the joint, so that I do not think that he will

ever be able to use that arm and that the arm will al-

ways be weak so that he will never be able to use it for

any length of time without suffering pain from it. It

is in such a condition now that if he continued to work

at any heavy work for any length of time it will have a

tendency to become sore and swollen and painful. I

learned from Mr. Griggs that there had elapsed several

days, ten days anyway, after the injury before the break

was set at all and by that time things had become in

such a condition that the bone had not been set prop-

erly, probably could not be set properly at that time in
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the condition that he was in. Assuming that this arm

was not set for nine or ten days after the fracture, the

result would be a very bad condition of affairs; it would

permanently injure the man's arm if such a condition of

affairs should ensue. The bones will not knit as well

or as quickly under that condition of affairs as where

a broken bone is set immediately after fractured. The

union would be imperfect and consequently the strength

would not be regained and the arm would not do the

v/ork that it had been previously able to do in any w^ay.

At the time I was called upon to examine Mr. Griggs I

understood there was a suit pending against the North-

western Steamship Company for damages. I heard the

latter part of Dr. Sloan's testimony. I did not arrive

in the courtroom until he was about completing his tes-

timony. If Dr. Sloan testified that the only permanent

injury to the arm was a slight stiffness in the joint and

impairment in the movement of the joint, I would not

agTee with him—I stated what I thought; that there

was a permanent injury to the arm caused by the fact

that it had not been properly set, not having been set at

the proper time. I do not think that the arm will ever re-

gain its former strength or that he will ever be able to

use it as he did before the injury, and in that particular

I do not agree with Dr. Sloan about the extent of the

injury. Broken bones never regain their ordinary nor-

mal strength in a fracture, in my opinion, absolutely,

but in most instances, when properly set within a proper
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period, they regain strength sufficient so that the injury

is never noticeable after a certain period. I think that

the broken bone here was not set within a proper period

so that the union could be perfect. The reasons for not

setting the bone are known to yourself. I am not

criticising Dr. Rininger, but in my opinion the bone was

not properly set. There were complications which pre-

vented Dr. Rininger setting the bone. In my opinion

that arm is permanently disabled, and I am sorry to

say I do not agree with Dr. Sloan professionally. He

cannot bring the arm back, can't flex his elbow joint

enough. I do not know what the percentage is, I have

never figured it out. It is enough to make it a perma-

nent disability, in my opinion. It is a stiffness when he

uses that arm that will constantly become irritated and

sore, and continued use will make the arm swell and be-

come painful. As to the amount of difference In flexi-

bility of the elbow joint, I would hardly like to answer

without in some way making a calculation of it, but there

may be a difference of from 10 to 15 or 20 minutes. It

is hard to calculate, because as I stated the difference

varies, when he has not been using the arm, and it is at

rest, probably he could flex the joint farther than when

it is lamed. As near as I could state without calcula-

tion it is somewheres about five per cent. However, it

increases as he works and irritates his arm, and it

would get worse if the man worked for a long time

there would be an increased impairment in the move-
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ment, because this callous would increase, the arm

would become sore and lame, so that he could not flex

the joint—so long as he worked at light work or a little

while at a time, it might run along for a long time and

not hurt him any, but let him go to heavy continued

straining of his arm and it will increase rapidly on ac-

count of the irritation. I have examined him recently. I

expect wewill have to do some more work on him. I don't

think operation is necessary at this time. I am inclined

to think it will be necessary. If I had treated him from

the first I think I would know more accurately what the

conditions had been, but as it is I can only give an opin-

ion as that may have produced the conditions as they

are now. As it is, I can only judge from the results.

The great trouble with Dr. Rininger's statement is that

he don't go far enough. He says he will have stiffness

of the joint. That is true, but he don't go far enough,

he simply gives it as his opinion that he can do manual

labor. I don't agree with the latter part of Dr. Rin-

inger's statement as to his ever regaining the use of

his arm again, the full use as it was before.

Redirect Examination.

The precentage of flexibility of the arm will not be

uniform, because it will be reduced by working that

arm, it will grow worse and worse all the time, the

flexibility less and less as time goes on if he continues

to perform manual labor to any extent; the union of

the 'bone will become sore and inflamed, because the
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union is not perfect. It irritates by constant pressure

as lie continues to use it, then the flexibility will become

less. It might mean an operation to remedy that in the

future. If he strains his arm, as time goes on he will

have to be operated on again, in my opinion. The

present condition that he is now in indicates that an op-

eration might remedy that.

The Court overruled defendant's motion for a nonsuit,

to which ruling the defendant duly excepted, which ex-

ception was allowed.

Third Exception.

Be it further known that at the trial of this cause,

and during the examination of G. T. WILLIAMS, a wit-

ness called and examined on the part of defendant, the

following preceedings were had, to wit:

Q. Now, Mr. Williams, I will ask you if there was a

written contract in addition to that one you spoke of in

relation to the arrangement of the pens?

A. Yes, sir, that is there was no written contract

other than this plan and this verbal understanding about

it. I would like to state that the former blue print for

Moran Bros. They make a blue print of all alterations

and repairs and that is on record in Seattle. Then if

there is any variation from the original plan then this

blue print is there to show for itself, and the original

plan shows these two aisles for feeding purposes.

Mr. PACKWOOD.—W^e move to strike out the state-

ment of the witness as immaterial, irrelevant and in-
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competent, does not prove any issues in this case and is

not responsive to the question. Further, it is not bind-

ing upon the plaintiff in any manner, because if the

Northwestern Steamship Company made these altera-

tions at the suggestion of Mr. Cox, or if they made them

to suit themselves, it makes no difference so far as this

plaintiff is concerned.

The COURT.—There is nothing in the evidence, no ad-

mission so far as the evidence thus far goes—the evi-

dence don't go the length of saying that Mr. Griggs, the

plaintiff, had any part in the making of these contracts.

Mr. WOOD.—No, we don't contend that.

The COURT.—I don't see where this would be rele-

vant unless you are going to show in some way that you

were—that the defendant company were entirely re-

lieved of any charge of that upper deck.

Mr, WOOD.—That is exactly now what we are want-

ing to show.

(After argument.)

The COURT.—The objection is sustained; I don't

think that would be proper under the pleadings, any

way.

Mr. WOOD.—I desire to make an offer in writing,

which I will submit, and have it passed upon, then will

ask to have it copied into the record, if the Court please.
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The COURT.—I think you may make it and submit it

later; I don't feel like delaying the proceedings at this

time.

Mr. WOOD.—If it is understood that I may submit it

later and have it passed upon as of this time

—

Mr. PACKWOOD.—If we are shown the offer, we will

consent to that.

Mr. WOOD.—If your Honor please, I have reduced to

writing the offer I asked leave to make yesterday, and

will submit it to counsel for the other side.

Mr. PAOKWOOD.—We object to the offer on the

grounds that the proof offered is incompetent, irrele-

vant and immaterial in that it don't tend to prove any

negligence on the part of the plaintiff, nor excuse the

liability on the part of the defendant, for the reason

that the law fixes the proposition as to whether or not

a party tending stock on board a vessel is a passenger

for hire, and it makes no difference whether the defend-

ant company made any arrangements with the princi-

pal of the plaintiff or not relative to the assumption of

risks.

The COUET.-^We sustain the objection to the offer

for the reasons that on the idea that there was some sort

of an arrangement between Mr. Oox and the defendant,

the steamship company, by which Mr. Oox was to have
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the control of tfie sheep deck and the arrangements of

the plans, etc., and that because of this Griggs, his

employee, cannot charge the defendant with any respon-

sibility for an alleged negligence, that it does not agree

with the law, and on the further ground that the de-

fendant in this case cannot charge Griggs, the plaintiff,

with the consequences of any contract which may have

existed between Mr, Cox and the defendant company.

For those reasons the objection to the offer is sustained.

Which offer of the defendant is as follows:

"Defendant offers to prove by the witness, George

T. Williams, one of the officers of said Northwestern

Steamship Company, that the plaintiff Griggs was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no considera-

tion for the transportation of plaintiff from Seattle

to Nome.

That plaintiff was in the sole employ of one Joseph

Cox, with whom defendant contracted and agreed to

carry 250 sheep from Seattle to Nome, which said sheep

were to be carried on a false deck, erected and con-

structed above the main deck of the steamship 'Olympia,'

belonging to defendant, in pens or corrals erected and

constructed on said false deck for that purpose.

That at the time of making said contract said witness

in behalf of said defendant company made plans and

specifications of said sheep-pens or corrals and showed

the same to the said Joseph Cox, which plans and speci-
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fications included two passageways between said pens,

from which it was intended that said sheep should be

fed.

That the said Joseph Cox then and there disapproved

of said plans and then and there started to this witness

that he, Oox, wanted all the space possible for his sheep,

and then and there requested this witness to build the

sides and ends, making one big corral or pen, and that

if Cox desired the same altered or changed during the

voyage, he would arrange with the captain of the ship

on the trip to do so.

That said sheep-pens and eveiything connected with

the same and with said sheep-deck was arranged accord-

ing to the request and instructions of the said Cox dur-

ing said entire voyage.

That the said Joseph Cox stated to Mi*. Williams be-

fore leaving Seattle that the sheep could be fed from

the end of the pens and by taking the feed from one pen

to the other.

That the said pens were at all times on said voyages

arranged to suit the wishes of Mr. Oox who had agreed

to feed and care for said sheep on said voyage, and to

assume all responsibility for the same.

That the plaintiff was in the employ of said Cox dur-

ing said entire trip and never in the employ of defend-

ant.

That if the plaintiff was injured on said trip by fall-

ing through a hatch on said false deck and from there
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to the orlop deck below, that said injury was proxi-

mately caused by the negligence and carelessness and

the want of ordinary care and prudence on the part of

his employer, Joseph Cox, to provide suitable means by

which said sheep could be fed."

To the ruling of the Court in sustaining the plaintiff's

objection to said testimony and the offer thereof made,

the defendant excepted and exception was allowed.

Fourth Exception.!

Be it known that during the cross-examination of the

plaintiff while he was on the witness-stand giving his

testimony in rebuttal, the following testimony was given

and offer made, to wit:

After plaintiff had testified regarding canvas or sails

that were nailed and tied over the sheep-pens, the fol-

lowing questioii was asked.

Q. Now, if you raised this slat and got through this

pen then all you would have to do would be to cross

this partition, and go into that pen (indicating on model),

is not that true? A. Yes, that is all.

Q. Then you knew, did you not, that the sailors

opened that canvas for you from time to time, don't you,

if you had asked for it?

A. Not without applying to the officer on watch, I

don't think. '

Mr. PAOKWOO'D.—Objected to as immaterial, irrele-

vant and incompetent and not proper cross-examination.
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The OOIJRT.—Ttie objection sustained.

Q. Well, did you ever see the boatswain up around

here when you were feeding the sheep?

Mr. PAOKWOOD.—Objected to on all the grounds

just stated, that it is irrelevant, immaterial and incom-

petent, and not proper cross-examination.

The COURT.—Objection is sustained.

Mr. WOOD.—^I will make my offer to prove certain

facts coiTesponding with the line of questions just asked,

and submit it to counsel, as follows:

"Defendant offers to show by this witness (Griggs) that

sailors were frequently on false deck where sheep were,

and he could have asked for and received assistance

from such sailors to remove canvas on top of sheep-

pens, if the same was necessary in order to feed the

sheep."

Mr. PAOKWOOD.—We object to this offer as incom-

petent, irrelevant and immaterial, and not tending to

prove any of the issues in this case.

The COURT.—The objection to the offer of proof is

sustained and the offer is denied.

To which ruling of the Court defendant duly excepted

and exception was allowed.

Fifth Exception.

In the course of the charge the Court instructed the

jury as follows:
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"The negligence which the plaintiff imputes to the de-

fendant was in not having said net in its proper place,

and in the unskillful construction of the hatchway, and

of the 'walk' surrounding the hatchway."

The plaintiff's complaint designates that part of the

flooring of the sheep deck of defendant's steamship

"Olympia" which was on the outside of the sheep-pens

next to the opening left over the number one hatch on the

main deck, being the place from which plaintiff fell, as

a walk, and in the testimony given by the plaintiff and

his witnesses this space is variously designated as a

walk, a board, or a space, and the testimony of some

defendant's witnesses also designate this space as a

walk, a board or a space.

Defendant's testimony regarding this space is as fol-

lows:

EMERY RICE, the first officer of defendant's steam-

ship, testifies:

Around the top of this hatch there was a coi'ral built,

a fence I should think it was, four feet high and about

eighteen inches in from the edge of the flooring around

the hatch, etc. * *

Q. Around the hatch there was a board left about

twelve or eighteen inches?

Mr. PACKWOOD.—We object to that question as

leading.

The COURT.—Overruled.
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A, I should say it was about eighteen inches. I

don't thinlj it was more than that, and it might have been

a little less, but it was about, as near as I can judge,

eighteen inches^

Q. Why was not the sheep corral extended to the

hatch, why was this flooring left there?

A. Why was this eighteen-inch space left?

Q. Yes, sir.

A. We put the corrals up and left this eighteen in-

ches of space for the purpose of strengthening the cor-

rals. If we had put it flush like that (indicating on

model) the sheep crowding against it might force the

corral out and the sheep would naturally drop down

the hatch, as they were all around the three sides and

part of the fourth. If this had been flush like that, and

the ship got into a heavy sea, and the weight of the

sheep was thrown against that it would force it in, and

they would drop down the hatch, and we left the eigh-

teen inches so that it could have a little leeway, so that

it strengthened it.

Q. Was that flooring left there for the purpose of

being used as a walk? A. No, sir.

Q. Was there a place in the corral for the men to

feed the sheep?

A. The feed-pens were on the inside of the corral;

the pens were provided with feed-racks, so the sheep

would not trample on it, and the hay was put in those

little racks. The men got inside of the corral to give

the sheep hay.
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Q. If a man was feeding these sheep how would he

get on this eighteen-inch plank?

A, He would have to climb over the fence, he would

have to climb over the corral, or else "shin" it up from

below, where there was no ladder. He would reach up

and catch hold with his hands, and draw himself up over

the open hatchway.

Q. Was there any way that a man could get up to

the corrals to feed the sheep?

A. Yes, sir, there was a ladder on the starboard af-

ter side.

Q. If he had gone up the ladder would he have landed

on this board going around that hatchway, or would

he be inside the pen?

A. He would have been inside of the pen, he could

not have got on the board, unless he climbed over the

inboard side of the corral to get on the board purposely.

Q. I will ask you again to state how he could have

fed the sheep by not going on this board.

A. He could have brought this feed up this ladder,

which is on the starboard after side of the sheep cor-

rals, where the feed was. There was hay there, there

was Cox's hay there, and there was also some oats. He

could have brought his feed up the ladder and have

got into the corral; he could go up this ladder and go

the whole circuit of the pens without ever getting on

this board at all.

Q. If the plaintiff in this suit had fed the sheep from
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the inside of the corral could he hare fallen down the

hatchway? A. No, sir. * * *

Q. Did Mr. Cox make any protest to you because of

the fact that this board which was around the hatch

did not have any railing around it?

A. No, sir, he did not.

Q. Did he make it to the captain, or any other officers,

or the crew, to your knowledge?

A. To my knowledge he did not.

Q. Did you ever hear anyone complaining about that

board? A. No, sir, I did not.

And on cross-examination he testified:

Q. How many braces were there placed on that walk

or flooring to support the corral?

A. How many braces on the inside of the corral, that

is on the hatch side?

Q. Yes, sir.

A. I could not tell positively, but there were two

that I know of on each side of the corral.

Q. One at each corner?

A. No, two in the middle on each side.

Q. Now, if Mr. Griggs went to feed the sheep as you

intended he should, he would have to climb from one

corral into the other in order to get in the various cor-

rals with his feed? A. He would, yes, sir.

Q. And by using this walk outside the corrals and

around the hatchway he could take and pass the feed
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in from one corral to the other without climbing in or

out?

A. He could put the feed in the corral, but he could

not put it in the feed-boxes.

Q. Now, Mr. Rice, if on this walk outside the sheep

corrals next to the hatch, if a railing had been placed

around there a person could feed the sheep and pass the

feed without being in any danger of falling?

A. No, sir, I don't think he could; he could not get

through if a railing had been placed around on the out-

side, he could not have gotten around with the feed, a

man could not walk around and pass feed in a space

twelve inches wide.

(Q. Then you say by putting this railing up on the

outer side of the walk it would have narrowed the walk

down so much that a man could not have passed be-

tween? A. I think it would, yes, sir.

J. L. WESTBROOK, the boatswain of defendant's

steamship ''Olympia," testified:

Q. How were they built (meaning the corrals for the

sheep)?

A. They were built—the sides of the corrals, that

was built from the horses on the deck, was built to ex-

tend above—^were extended inboard from the side of the

ship and built up solid from the deck through the roof

of the horse stalls, about four feet—in that neighbor-

hood. I could stand and look over it and it would take

me here above the waist. Then on the inslioreboard
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side towards the center of the boat, the roof was ex-

tended over the horses to the square of the hatch to

perpendicular from the edge of the hatch; that was the

only thing left open. It was built over solid, with the

exception of a square place coming flush with the edge

of the hatch going down into the vessel. After the

sheep came in we corraled them off and left the corral

fully eighteen inches, to my knowledge, from the edge

of this upper flooring that was put on the corral of the

horses. They were toe-nailed down and cleats nailed

along inside, and then lashed, because I did that myself.

Q. These lashings were put on the side next the

hatch?

A. The corrals were lashed every possible place you

could get at them.

Q. If you had put the upright pieces of the corral

along at the end of the flooring you could not have lashed

it, could you? A. You could not have secured it.

Q. What was it left for (meaning that space around

the hatchway)?

A. It was left there for the protection of the corrals

from the weight of the sheep pushing against them, to

keep them from forcing the corrals out.

Q. Was there any way a man could have fed the

sheep without going on this eighteen inch plank?

A. Yes, sir, certainly there was.

Q. What way?

A. At the end of the corrals—they could have

brought their water and feed from the after end. He
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had his feed on deck—I would not say all of it, but he

had his feed on deck, because Oox was after me for

not watching the others to keep them from using his feed,

for some of the other stock. He had feed on deck for

the sheep—hay.

Q. How could he have gotten it into the pen?

A. He could easily have taken it up over the end.

Q. Was there any steps or ladder leading up from the

main deck to this eighteen-inch board on the side next

the hatchway, that is, inside of the corral?

A. There was no steps up there, no sir. * * *

Q. If Mr. Griggs, the plaintiff in this suit, fell from

that eighteen-inch board, how did he get there?

A. He must have been standing there inside of the

corrals, inside of the square of the hatch.

Q. On the inside of the corrals?

A. No, sir, on the platform*

Q. How could he get there?

A. Well, he would have to climb up over the corral,

or else climbed up into the hatch. He would have had

to climb there because there was no ladder. I had to

go up there a dozen times. My duty takes me all over

the ship, and I have sworn many a time going up there.

Q. If a man had been standing on that board over-

looking the hatch could he have seen whether that net-

ting was on or not?
t

A. Certainly, yes, sir, that is if he had made it a

business to look for it. It was right underneath, he

couldn't help from seeing it. (
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Oross-examination.

Q. By standing on this walk around the hatch?

A. Excuse me, sir, it was not a walk,

iQ. By walking on this space around the hatch, a per-

son would have been able to have fed the sheep in the

various pens, could he not, by reaching the feed into the

various pens?

A. He could reach it in, he could stand down below

and throw it in as far as that goes. * * *

iQ. And when a person wanted to feed the sheep, un-

less he walked on this walk around the hatch, he would

have to climb over the various corrals he went into in

order to get the feed to the others?

A. Well, that all depends if they asked to have this

covering removed?

Q. Please answer the question.

A. It was at their own suggestion that the covering

was put on.

Q. Please answer the question.

A. They would in some, not all, they would in one

or two, in two to my knowledge.

Q. And that would be impossible to do with this

canvas over the corrals as you have indicated?

A. Without raising the corner of it and casting it

adrift to put the feed in.

Q. You had nothing to do with the construction of

that false deck? A. No, sir, nothing whatever.
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Q. And you are not aware what the architect who

designed it meant that space for?

A. Just as I surmised; it was for the purpose of get-

ting out the cargo.

Q. And you don't know what the space or walk was

there for?

A. It was there for the protection to the corrals, be-

cause I put the corrals there myself. As I stated before,

that space was left there for the securing of the corrals.

I received my orders to the effect, because I helped to

put the corrals up there myself. * * *

Q. It would not have been a difficult matter, would it,

for to have put a railing around the outer edge of this

walk or space around the hatch?

A. I don't know, sir; that is not in my jurisdiction,

whatever.

Q. You don't know whether such a thing would be

possible or not? A. I would not swear to it.

Q. And still you put up the corrals?

A. I put the corrals up. It would not have been

possible to put a walk wide enough for a man to walk on.

Redirect Examination.

Q. Mr. Frawley asked you if a man would feed these

sheep by staying in the corral, if he would ^ave to climb

from one corral to the other. Could a man not do that

as easily as he could climb over that corral and get on

this board around the hatchway. Could that canvas be

easily removed? A. Yes, sir.
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Q- Would it be a difi&cult matter or not,

A. No, sir, not a difficult matter at all.

W. H. WILLIAMS, able seaman on the steamship

''Olympia," testified for the defendant as follows:

Q. Did you see him fall (referring to plaintiff) ?

A, I saw him fall, yes, sir.

Q. Where was he standing- when he fell?

A. He was standing on a bit of a beam on the out-

side of this flooring. * * *

iQ. Was this beam or board that he was standing on

a walk, or was it the flooring?

A. It was the flooring, sir.

JOHN O'BRIEN, master of the steamship "Olympia,"

testified for the defendants:

Q. Now, to return to the time before you left Seattle,

was there any complaint made to you by Mr. Oox or any-

one else, as to the fact that the place where these men

were to work in feeding the sheep upon the upper deck

or false deck was unsafe?

A. Not a word from Mr. Oox to myself.

iQ. Did you hear any complaint?

A. Not a word from any of my officers.

Q. You say "not from Mr. Cox"; was any complaint

made by any other party?

A. I heard no complaint whatever.

Q. Did you agree to fix a railing around the board



vs. y. V. Griggs. 88

(Testimonr of Captain John O'Brien.)

on the upper false deck where the men walked in feed-

ing these sheep?

A. I made no agTeement whatever; we placed the

ship in a position so that it was satisfactory to 'Sir. Cox,

and if it was not satisfactory he should have come and

made a complaint, but there was no complaint made.

* * *

Q. How were these sheep fed, what position would

the workmen occupy when they fed the sheep?

A. There was a platform erected outside of the pen

where the feed was passed into the pens from this plat-

form.

Q. Was that around the hatchway on the main deck?

A. It was around the hatchway.

Q. How far was it from the board around the sheep-

pens to the main deck, how many feet was it where

Griggs says he was standing?

A. About seven feet. * * *

Q. How far did Griggs fall if he fell from the board

around the sheep-pens to the manure pile?

A. From twenty to twenty-one feet. * * *

Q. On that time of day a man standing where Griggs

is supposed to have stood on the plank around the sheei>

pens when he fell, could he see whether or not that net-

ting was on there?

A. From the fact of there being a clear opening and

only a depth of seven feet from where he was standing

any man that has his eyesight could not help from seeing

the netting.
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Cross-examination.

iQ. Captain, please explain the platform around the

false deck where Mr. Griggs was to stand when feeding

the sheep in the pens, the structure of it.

A. The framework was built on top of the cattle-

pens, and outside of the framework where the sheep

were placed was a platform. How wide it was, I don't

know.

Q. That was between the pens and the hatch, the

false hatch? A. Yes, sir.

Q. Now, Captain, was not this platform a board

about twelve inches wide?

A. I don't remember.

Q. And no guard between this board and the hatch?

A. I don't remember.

Q. If there was a guard there between the hatch and

the outer edge of this platform or board a person work-

ing or walking on this board would be protected, would

he not, from falling down into the hatch?

A. Were I tending the sheep

—

Q. Ko, Captain, please answer the question.

(Question re-read.)

A. Now, if I understand you right if there were a

guard or protection between the outer edge of the plat-

form and the hatch—isn't that the way you have got it?

Q. Yes, sir.

A. Well, there couldn't be anything at the outer edge

side from the fact that the sheep-pens were right there.
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The protection, as I remember it, was the sheep-pens

themselves.

Q. A person would have to hold to the sheep-pens

in order to keep from falling into the hatch while feed-

the sheep?

A. As far as I know, sir. I was never on that plat-

form to judge how it was arranged.

L. H. FUENOH, a witness for defendant, testified, on

cross-examination

:

Q. Had you occasion at any time on the trip to ex-

amine the construction of the false deck on that ship?

A. Yes, sir.

Q. Of this hatch? A. Yes, sir.

Q. And the walk around the hatch?

A. Yes, sir; I had forty-odd horses on board the ship,

and they were stabled on each deck of the ship, a few

of them, and I had occasion each day to go several times,

both to inspect the stock that was mine, and to attend

the many patients that I had on board of the ship, and

had occasion, as I say, to go on all the decks of the ship.

Q. Please explain the construction of the walk

around the hatch on the upper false deck.

A. The upper false deck, as I remember it; was solely

for the accommodation of the sheep, etc.
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GEORGE T. WILLIAMS, an officer of the defendant

company, on redirect examination testified:

Q. Mr. Williams, when you were constructing these

sheep-pens, I will ask you if when they were constructed

there was any space left between the sheep corrals and

the edge of this hole in the hatch in the false deck, and

if so tell the jury why it was built?

A. This space bere (indicating on model) was put in

and left here as an angle brace, simply in order to brace

the said of the sheep-pens on all four sides.

<Q. Was it left for the purpose—it was left for the

purpose of bracing the corrals? A. It was.

And the plaintiff on recross-examination in rebuttal

testifies:

Q. W^here was this platform?

A. That was inside the corrals on the inside or hatch

side of the corral, around in here in this front side.

To which charge the defendant duly excepted as fol-

lows:

"Defendant excepts to the Court's instructions to the

jury in the above-entitled cause, and to that portion of

the instructions on page two and line one, and also in

the last line of the first paragraph on said page 2 to

the use of the word "walk" therein, as the same is con-

trary to all evidence and the pleadings in the said

cause, and is misleading and an assumption not waj*-

ranted by the evidence."

Which said exception was allowed.



vs. V. V. Griggs. 87

(Testimony of Valentine V. Griggs.)

Sixth Eixception.

The Court further instructed the jury as follows;

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and per-

mission of the defendant for the purpose of feeding and

caring for a shippers' cattle and sheep on the voyage

from Seattle to Nome, then he is presumed to have been

a passenger in his relations to the defendant."

The plaintijff's complaints allege as follows, to wit:

"III.

That on the first trip of said steamship to Nome in the

spring of the year, 1904, the plaintiff was a passenger

on said steamship bound from Seattle to Nome, and was

employed by the Pacific Cold Storage Company in look-

ing after and feeding their stock, consisting of sheep

and cattle on board said steamship en route from Seat-

tle to Nome.

IV.

That on or about the 13th day of June, 1904, while en

route to Nome on said steamship "Olympia," as a pas-

senger received thereon by said defendant company, the

plaintiff while engaged ini feeding sheep for said Pacific

Livestock Company as aforesaid upon an upper deck

of said steamship, the same being a false deck, con-

structed for the purpose of handling such sheep and

feeding them, without any fault or negligence on hia

part, and through the fault, negligence and carelessness
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of the defendant company and its servants, agents and

employees, fell through an open hatch in said upper

false deck, etc."

Which allegations the defendant denies in paragraphs

three and four of the answer, as follows, to wit:

III.

"Denies each and every allegation, matter and thing

contained in paragraph three of said complaint and the

whole thereof.

IV.

"Denies each and every allegation, matter and thing

contained in paragTaph four of said complaint, and the

whole thereof."

Plaintiff's testimony in chief in support of his allega-

tions, is as follows:

iQ. Please state, Mr. Griggs, what, if anything, you

were engaged in while on that boat on that trip.

A. Feeding and watering stock.

Q. For whom?

A. Pacific Cold Storage Company.

Q. Please state who, if any one, employed you?

A. Yes, sir, Mr. Cox.

Q. Who was Mr. Cox?

A. He was the manager for the Pacific Cold Storage

Company.

Q. Please state what kind of stock the Pacific Cold

Storage Company had on board of that ship?

A. They had cattle and sheep.
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And on cross-examination, he testified as follows, to

wit:

Q. You left Seattle to come to Nome on the steam-

ship "Olympia" in the employ of Mr. Cox?

Ai. Yes, I did.

Q. You were working for your passage?

A. Yes, sir.

Q. And it was your business to feed and look after

the sheep? A. Yes, sir, it was.

To which said instruction the defendant duly excepted

as follows, to wit:

"Defendant excepts to that portion of the Court's

charge to the jury contained in the last paragraph on

page 3 of said instructions, and contained in the follow-

ing words:

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and per-

mission of the defendant for the purpose of feeding and

caring for a shipper's cattle and sheep on the voyage

from Seattle to Nome, then he is presumed to have been

a passenger in his relations to the defendant."

For the reason that the same is misleading and con-

trary to law and to the facts in this case."

Which said exception was duly allowed.

Seventh Exception.

The Court in charging the jury gave the following in-

structions, to wit:
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"The law requires the common carriers of passengers

to exercise the highest degree of care that human judg-

ment and foresight can conceive and that is practicable

in view of the circumstances, and whoever engages as a

common carrier to transport passengers, impliedly prom-

ises that his passengers shall have this degree of care.

"And I instruct you if there is the least failure by a

common carrier of passengers to exercise all the dili-

gence and care that is practicable in keeping its convey-

ances in a safe condition or in providing for the safety

of its passengers, then the duty of the common carrier

is not performed and it is responsible for any damages

for an injury of which such neglect is the primary cause,

provided the person injured has himself used reasonable

care and caution to avoid such injury."

The pleadings and testimony regarding plaintiff's

status on board defendant's steamship "Olympia" are

fully stated in the exception next above, exception num-

bered six, to which reference is hereby made, and the

same is hereby made a part of this exception.

To which instruction of the Court, the defendant duly

excepted as follows, to wit:

"The defendant excepts to all of that part of the

Court's charge to the jury on page 4, contained in the

following words:

"The law requires a common carrier of passengers

to exercise the highest degi-ee of care that human judg-

ment and foresight can conceive, and that is practicable
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in view of the circumstances, and whoever engages as

a common carrier to transport passengers impliedly

promises that his passengers shall have this degree of

care," and to the further use of the words "common

carrier of passengers," and the words ''Passengers" in

the remainder of said paragraph on said page, for the

reason that the same is misleading and contrary to the

law applicable to the facts in this case, and that the

first part of said instructions as quoted is not the law."

"^Tiich said exception was allowed.

Eighth Exception.

The Court further instructed the jury as follows:

"A common carrier operating a steamship is bound by

law to exercise the highest degTee of practicable care,

not only in the management of its steamship, but also

in the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is

not meant the highest conceivable degree of care, but

the highest degree of care for the safety of its passengers

reasonably consistent with the carrier's business as a

transporter of freight and passengers."

As to plaintiff's status aboard defendant's steamship,

reference is hereby made to the pleading and testimony

as set out in the sixth exception above, to which refer-

ence is hereby made, and the same is made a part of

this exception.

The testimony given on behalf of plaintiff shows as

follows:
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The plaintiff's testimony in chief.

Q. Please state who, if any one, employed you.

A. Yes, sir, Mr. Oox.

Q. Who was Mr. Cox?

A. He was the manager for the Pacific Cold Storage

Company. * *

Q. Please state who pnt this canvas over the sheep-

pens, if yon know?

"A. Mr. Cox and a part of the crew of sailors.

And on cross-examination testified:

Q. Do you know whether or not Mr. Cox of the Pa-

cific Cold Storage arranged the building of the sheep-

pens on this false deck you speak about?

A. He did not.

Q. You are certain about that? A. Yes. sir.

Q. You are certain that Mr. Cox did not give the

steamship company directions as to how the sheep-pens

should be built?

A. No, I am not certain of that, but I know that he

did not help or aid them in any way in the building of

the sheep-pens.

Q. I asked you if you knew whether or not he gave

the direction to the steamship company as to how these

sheep-pens should be constructed?

A. I could not swear to that.

Q. You don't know whether he directed the con-

struction of them or not? A. I don't know.
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Q. And you of course don't know whether they were

constructed according to the directions which he gave?

A. I don't. * * *

Q. "Now, who asked for this covering to be put over

the sheep? A. Mr. Cox.

Q. Mr. Oox had the divisions put in, did he not?

A. Yes, sir, he did.

Q. Mr. Cox made requests for changes such as were

made, did he? A. Yes, I guess he did.

Q. They were put in at hii direction?

A. Yes, sir.

First Officer RICE testified on cross-examination as

follows:

Q. Who superintended the building of the stalls for

tlie horses and the corral for the sheep on the main

deck?

A, The foreman carpenter of Moran's shipyards; it

was a contract job.

Q. And he was the person who planned the work?

A. As I understand it, he was the person who planned

the work.

Q. And the person under whose jurisdiction it was

finished?

"A. Under whose jurisdiction it was finished, with the

exception of the braces and divisions of the corrals; we
did that by ourselves on board the ship. These were

made under the Captain's order.
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Captain O'BRIEN in his testimony in chief testified

as follows:

Q. Did you agree to fix a railing around the board

on the upper false deck where the men walked in feeding

these sheep?

A. I made no agreement whatever; we placed the

ship in a position so that it was satisfactory to Mr. Cox,

and if it was not satisfactory he should have come and

made a complaint, but there was no complaint.

GEORGE T. WILLIAMS, an officer of the defendant

company, testified as follows on examination in chief:

Q. Now, tell the jury whether or not you did make

any arrangements for the carrying of sheep.

A. We did.

Q. With whom and for whom?

A. The Pacific Cold Storage Company, through its

representative, Mr. Cox.

Q. Now, did you have any arrangements with Mr.

Cox as to how these sheep-pens were to be constructed?

A. We did.

Q. Go ahead and state how they were to be con-

structed.

A. At the time Mr. Cox spoke to us about carrying

the sheep on the upper deck, as we will call it, he showed

me a plan showing three aisles—that is, three tiers of

sheep-pens, and showing two aisles of feed-pens, and

Mr. Cox stated if we would just arrange the sides and

ends that he would arrange the pens and put them in
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proper shape to suit himself. After showing me this

plan he said that he would arrange them himself, that

he and the captain could adjust the pens afterwards.

So then this arrangement was made with Mr, Cox, leav-

ing it to him and the captain afterwards to arrange

these pens to suit themselves. In erecting this super-

structure we removed two alterations already made in

the main deck on the forward hatch and put them on the

after end, putting these feed racks, and so forth on the

after-end, taking the place in this forward-end with this

space in here for the parties carrying stock to carry their

feed, hay and grain, and other material, so that they

could handle it from the main deck to the top of this

superstructure easily, and arranged as I stated on each

side to put two aisles along the deck, and three tiers

of pens, as Mr. Cox wished to have them fixed to suit

himself. We did that, and he then took entire care of

the stock after it came aboard the ship,

Q. Now, I will ask you if you showed him the plans

which you had for the construction of this superstruc-

ture for carrying sheep-pens on the upper deck?

A. I did.

Q. State whether or not when you showed him your

plans he objected to them?

A. Yes, sir, he did.

Q, Now, afterwards the pens were constructed as

Mr. Cox had insisted on having them?

A. They were.

Q. Now, how were they constructed?
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A. Well, there were stanchions on each side forming

the backs and ends of these horse stalls, and extending

fonr feet above the roof

—

Q. I mean where were they constructed?

A. At Moran's Shipyards, in Seattle.

Q. Now, do you know what arrangements Mr. Cox

made for attending these sheep, what the arrangement

was?

A. He had the contract, the regular stockshipi>er's

contract from Seattle to Nome. * * *

Q. Now, how could a person get free from the main

deck with feed for the sheep?

A. By walking up this ladder and stepping from one

pen to another, as Mr. Cox suggested at the time he gave

us his own orders and plans.

And on recross-examination further testifies:

Q. Mr. Williams, you say that Mr. Cox objected to

the arrangements of these sheep-pens and that the

whole matter was left for Captain O^Brien and he to ad-

just later on?

A. He objected to these aisles between the pens.

And the plaintiff in his rebuttal testimony testified:

Q. (By the JUROR.) I would like to ask the witness

whether or not in putting this canvas on here, whether

you were in the presence of Mr. Cox, or whether the

the sailors fastened this canvas over these sheep-pens at

these ends, here?

A. Yes, the sailors done the work under the boat-

swain of the ship.
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Q. Who was it attended to that?

A. The sailors fastened it down, the sailors and the

boatswain.

Q. Was that opening left in there on this side in Mr.

Cox's presence?

A. Yes, I think Mr. Cox was present, but he did not

help put it on.

The defendant excepted to the said charge of the

Court, for the reason that the same is misleading, incon-

sistent with and contradicts the instructions next pre-

viously given thereto, and further that the same is con-

trary to the law applicable to the facts in this case, w^hich

exception was allowed.

Ninth Exception.

The Court gave the following charge to the jury, to

wit: "And you are instructed that if you find from the

evidence in this case that the defendant failed to con-

struct, guard and maintain its false deck and hatches in

a prudent and careful manner, such as was required for

the safety of the passengers, and that by reason thereof

the plaintiff without fault or negligence on his part, and

while the plaintiff was exercising a reasonable degree

of care and diligence in the performance of his work

under the circumstances, slipped and fell and received

the injuries, the defendant is liable in damages to the

plaintiff."

The status of the plaintiff on board defendant's steam-

ship, as shown by the pleadings and testimony, is set
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out in the sixth exception above, to which reference is

hereby made, and the same is made a part of this ex-

ception.

To which instruction the defendant excepted as fol-

lows: "Defendant excepts to the second paragraph of

the Court's instructions on page 5 and to the words "As

Avas required for the safety of its passengers," for the

reason that the same is misleading and contrary to the

law and facts in this case, which said exception was al-

lowed.

Tenth Exception.

The Court further instructed the jury as follows, to

wit: "It is the duty of carriers of passengers to keep

pace with science and art and modern improvement in

their appliances. The duty of the carrier to its passen-

gers requires it to adopt such improved appliances and

methods as having been tested and found to materially

contribute to the safety of the passengers, are in prac-

tical use by other like carriers, and can in fact 'be

adopted. But, while a carrier of passengers is required

and bound to adopt all proper and practicable improve-

ments, calculated to secure the safety of its passengers,

he is not bound to adopt every new and untried inven-

tion having that object in view; neither is he required

to adopt excessively costly improvements, nor to incur

such great expense as to make it impracticable for him

to carry on his business."

The pleadings and testimony regarding plaintiff's

status on board defendant's steamship are set out in full
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in the sixth exception above, to which reference is here-

by made, and the same is made a part of this exception.

The defendant excepted to the said charge for the rea-

son the same is misleading and contrary to the law ap-

plicable in this case, which said exception was allowed.

Eleventh Exception.

The Court instructed the jury as follows, to wit:

*'I charge you that whenever a carrier, through its

agents or employees, knows, or has an opportunity to

know or to apprehend a threatened casualty, or might

have reasonably anticipated the happening of the cas-

ualty, and fails or neglects to take proper precautions or

to use the proper means to prevent or to mitigate such

casualty, and an injury happens to a passenger thereby,

the carrier becomes liable, whether such injury happens

from the carelessness either of emi)loyees or other per-

sons, provided the party injured 'be himself free from

negligence or fault."

The status of plaintiff on board defendant's steam-

ship, as made out by the pleadings and testimony, is set

out in full in the sixth exception above, to which refer-

ence is hereby made, and the same is made a part of this

exception.

To w^hich instruction the defendant excepted, for the

reason that the same is misleading and contrary to the

law applicable to the facts in this case, and is not the

law.

Twelfth Exception.

The Court further instructed the jury as follows:

"And if you find from the preponderance of the evi-
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dence in this case tliat the netting between the false

deck and the main deck was placed there for the pur-

pose of preventing any accident to any of the passen-

gers on board the. defendant's steamship, and further

find from the preponderance of the evidence that the

employees, or any of the employees of the defendant,

in charge of the hatchways had knowledge that such

netting had been removed, and failed to replace the

same, then I instruct you that you should find for the

plaintiff, if you further find that his injuries resulted

from the carelessness and negligence of the defendant,

or its employees in failing to replace said netting, and

you also find that the plaintiff was using and exercising

an ordinary degree of reasonable care and diligence

under the circumstances, considering his duties in at-

tending and feeding the sheep on the false deck of said

steamship."

The status of plaintiff on defendant's steamship, as

made out by the pleadings and testimony, is set out in

full in the sixth exception above, to which reference is

liereby made, and the same is made a part of this excep-

tion.

To which instruction the defendant duly excepted,

for the reason that the same is misleading and contrary

to the law and applicable to the facts in this case, which

exception was allowed.

Thirteenth Exception.

The Court further instructed the jury: "If you find

that the hatchway was negligently protected and that

this fact was unknown to plaintiff then when the plain-
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tiff went to feed the sheep he had a right to assume

that the hatchway was iDroperly protected and to act

on that assumption, but if before the injury occurred he

discovered the hatchway was unprotected, he should

have desisted from any effort to feed the sheep, or

should have fed the sheep in some other manner that

would not have subjected him to the danger of falling

through the hatchway, if it was practicable for him to

do so, providing another and safer manner of feeding

the sheep was open to him, and he had time to do so,

and if by the proper diligence under the circumstances

he might have discovered the unprotected hatchway be-

fore the accident and in time to avoid it, he cannot re-

cover."

The plaintiff testifies on his recross-examination in his

rebuttal testimony:

Q. How long did it usually take you to feed the

sheep?

A. From three-quarters of an hour to an hour.

Q. To feed and water the sheep? A. Yes, sir.

Q. That was twice a day? A. Twice a day.

Q. That was for the two of you, you and Parsons?

A. Yes, sir.

Q. Three quarters of an hour to an hour twice a day

for you both? A. Yes, sir.

Q. That would be two hours a day at most for you

to attend to the sheep? A. Yes, sir.

Q. That is right? A. Yes, sir.

This being the only testimony in regard to the time

it took to feed the sheep. The entire testimony given on
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behalf of plaintiff in chief is set out in the second excep-

tion above, to which reference is hereby made, and the

same is hereby made a part of this exception.

To which charge of the Court the defendant duly ex-

cepted to the words therein, as follows, to wit : "And he

had time to do so," for the reason that the same does

not contain any statement of fact to be deduced from

the evidence in this case, and is contrary to the evidence

therein and misleading, which exception was allowed.

Fourteenth Exception.

The defendant requested the Court to give the follow-

ing instructions, to wit:

'^1. The Court instructs the jury, that if you find that

the plaintiff was in the employ of one Cox, who was a

shipper of sheep on defendant's boat, on the trip of said

boat alleged in the complaint, and, that under the con-

tract of shipment the said Cox was allowed transporta-

tion for employees whose duties were to feed said sheep

during the trip, and, that plaintiff was one of such em-

ployees, and was performing such services at the time

of the injury complained of, then you are instructed,

that said plaintiff was not a passenger for hire, and the

defendant's relation to plaintiff was not that of a com-

mon carrier of passengers for hire, and the defendant

was not an insurer of plaintiff's safety as a passenger

for hire, and that plaintiff assumed all of the natural and

ordinary risks and perils incident to his employment.

9. The Court instructs the jury that if they believe

from the evidence that the hatchway through which the

plaintiff fell and was injured was left or maintained by
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defendant in an unsafe or insecure manner, and that

the same was known to plaintiff, and that complaint had

been made to defendant of its condition, yet, notwith-

standing such knowledge or complaint defendant failed

to repair or remedy the same and the plaintiff continued

to feed the sheep and go into the vicinity of such hatch-

way, when another and more safe yet difficult means

was available and was injured thereby, then plaintiff is

deemed to have assumed the risks incident to going

about such place, or is guilty of such contributory negli-

gence as bars his recovery in this action, and your ver-

dict should be for the defendant.

11. The Court instructs the jury that where it is the

duty of a servant to perform work and labor in and

about places known by him to be dangerous and unsafe,

then it is incumbent upon such servant in the perform-

ance of his duties to exercise such extraordinary care and

caution, or some increased care and caution as the

known dangerous condition and circumstances require,

and failing to do so must be deemed to have assumed the

risk incident to such danger, or guilty of such contribu-

tory negligence as bars a recovery for any injury sus-

tained by him.

15. The Court instructs the jury that if they believe

from the evidence that the defendant company con-

tracted to carry sheep from Seattle to Nome for one

Cox and that defendant built and constructed above the

main deck upon its boat a false deck or a special deck,

called a sheep deck, for the purpose of carrying said

sheep, and that the defendant constructed and arranged
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said sheep deck according to the wishes and at the dicta-

tion of the said Oox, and according to Oox's plans and

suggestions, and that it was further agTeed between

defendant and said Oox that Oox should feed and care

for said stock, and that plaintiff Griggs was in the em-

ploy of said Cox, and that plaintiff's duties were to feed

and attend to said sheep, and that while engaged in such

duties he was injured on account of any arrangement or

defect of said sheep deck, then the defendant is not lia-

ble for such injury and your verdict should be for the

defendant."

Which said requests for instructions, the Oourt refused

to give the same, to which refusal of the Oourt, defend-

ant duly excepted, for the reason that the said instruc-

tions contained the law applicable to the facts in this

case; which said exception was allowed.

And now in furtherance of justice, and that right may

be done, the defendant presents the foregoing as its bill

of exceptions in this case, and trust that the same may

be settled and allowed, and signed and certified by the

judge, as provided by law.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant.

The foregoing bill of exceptions, including the amend-

ments of plaintiff by interlineations, having been duly

served, filed and presented for settlement within the

time allowed by law and extensions thereof duly made

upon consent of counsel, by orders of Oourt, duly entered
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of record, and said bill of exceptions being found full,

true and correct, is hereby settled and allowed in open

court.

Done in open court, in presence of counsel for plain-

tiff and defendant, at Xome, Alaska, this 9th day of

May, A. D. 1905, being a regular day in the special term

of said District Court held at Nome, Alaska commenc-

ing the 17th day of April, 1905.

ALFKED S. MOORE,

Judge District Court, District of Alaska, Second Divi-

sion.

Due service of the foregoing bill of exceptions is here-

by admitted this 31st day of March, A. D. 1905.

JAMES FRAWLEY, and

WM. H. PACKWOOD,
Attorneys for Plaintiff.

Service of the foregoing bill of exceptions is duly ad-

mitted with copy thereof, this 31st day of March, 1905.

WM. H. PACKWOOD,
JAMES FRAWLEY,

Attorneys for Plaintiff.

[Endorsed] : Xo. 193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com

pany. Defendant. Bill of Exceptions. Filed in the of

fice of the Clerk of the United States District Court

Alaska, Second Division, at Nome, Alaska. Mar. 31

1905. Geo, V, Borchsenius, Clerk. By Angus McBride,
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Deputy Olerk. Eefiled in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. May 9, 1905. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk.

[Judgment-roll endorsed] : No. 1193. In the District

Court in and for the District of Alaska, Second Division.

Valentine V. Griggs, Plaintiff, vs. Northwestern Steam-

ship Ck)., Defendant. Special, September, 1904 Term.

Judgment in Favor of Plaintiff for |1750.0# and Costa

in the Sum of $65.50. Judgment dated February 16,

1905. Entered Same Date. Judgment Docketed Feb-

ruary 16, 1905. Judgment-roll. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Slecond Division, at Nome, Alaska. Jun. 5, 1905. Geo.

V. Borchsenius, Clerk, By Jno. H. Dunn, Deputy Clerk.

United States District Court, District of Alaska, Sec-

ond Division.

VALENTINE V. GRIGGS,
Plaintiff and Defendant in Error,

vs.

NOETHWESTERN STEAMSHIP COM-

PANY,
Defendant and Plaintiff in Error.

Assignment of Errors.

Comes now the defendant, the Northwestern Steam-

ship Company, and files the following assignment of
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errors upon which it will rely in the prosecution of the

writ of error in the above-entitled cause:

1.

That the United States; District Oourt, in and for the

District of Alaska, Second Division, erred in overruling

defendant's objection to the introduction of evidence on

the part of plaintiff for the reason that the complaint

in the said cause does not state facts sufficient to con-

stitute a cause of action,

2.

That the said Court erred in overruling defendant's

motion for a nonsuit after the testimony of plaintiff had

been introduced and plaintiff rested his case in chief.

3.

That the said Court erred in rejecting the testimony

of George T, Williams, offered by the defendant, which

said offer was as follows, to wit:

"Defendant offers to prove by the witness, George T.

Williams, one of the officers of said Northwestern

Steamship Company, that the plaintiff Griggs, was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no considera-

tion for the transportation of plaintiff from Seattle to

Nome; that plaintiff was in the sole employ of one

Joseph Cox, with whom defendant contracted and agreed

to carry two hundred and fifty sheep from Seattle to

Nome, which said sheep were to be carried on a false

deck erected and constructed above the main deck of the

steamship "Olympia," belonging to defendant, in pens
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or corrals erected and constructed on said false deck

for that purpose; that at the time of making said con-

tract said witness in behalf of said defendant company

made plans and specifications of said sheep-pens and

corrals, and showed the same to the said Joseph Cox,

which plans and specifications included two passage

ways between said pens, from which it was intended that

said sheep could be fed; that the said Joseph Oox then

and there disapproved of said plans, and then and there

stated to this witness that he, Cbx, wanted all the space

possible for his sheep, and then and there requested this

witness to build the sides and ends, making one big

corral or pens, and that if Oox desired the same altered

or changed during the voyage he would arrange with

with the captain of the ship on the trip to do so. That

said sheep pens and everything connected with the same,

and with said sheep deck, was arranged according to the

request and instructions of said Oox during said entire

voyage. That the said Joseph Oox stated to Mr. Will-

iams, before leaving Seattle that the sheep could be fed

from the end of the pens by taking the feed from one

pen to the other ; that the said pens were at all times on

said voyage ari'anged to suit the wishes of Mr. Oox, who

had agreed to feed and care for said sheep on said voy-

age and to assume all responsibility for the same. That

the plaintiff was in the employ of said Oox during said

entire trip, and never in the employ of defendant. That

if the plaintiff was injured on said trip by falling through

a hatch on said false deck and from there to the Orlop

deck below, that said injury was proximately caused by
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the negligence and carelessness and the want of ordinary

care and prudence on the part of his employer, Joseph

Oox, to provide suitable means by which said sheep

could be fed."

4.

That the said Court erred in refusing to admit the fol-

lowing testimony in evidence as the same w|as offered by

defendant, to wit:

The testimony of the plaintiff on cross-examination

showed that the plaintiff would only have to raise a can-

vas that was placed over the sheep-pens in order to pass

from one pen to the other and so feed the sheep. That

this canvas was fastened down over the pens; and de-

fendant made the following offer of testimony, which the

Court refused to admit, to wit:

"Defendant offers to show by this witness (G-riggs)

that sailors were frequently on the false deck where the

sheep were, and he could have asked for and received

assistance from such sailors to remove the canvas on top

of the sheep-pens, if the same was necessary, in order to

feed the sheep."

5.

That the said Court erred in using the word "walk" in

the following instruction during the course of the charge

to the jury, to wit:

"The negligence which the plaintiff imputes to the

defendant was in not having said net in its proper place

and in the unskillful arrangement of the hatchway and

the 'walk' surrounding the hatchway."
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6.

That the said Oourt erred in giving the following in-

struction during the course of the charge to the jury, to

wit

:

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and

permission of the defendant for the pui-pose of feeding

and caring for the shippers' cattle and sheep on the

voyage from Seattle to Xome, then he is presumed to

have been a passenger in his relation to the defendant."

7.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury, to

wit:

"The law requires the common carriers of passengers

to exercise the highest degree of care that human judg-

ment and foresight can conceive and that is practicable

in view of the circumstances, and whoever engages as a

common carrier to transport passengers, impliedly prom-

ises that his passengers shall have this degTee of care,

and I instruct you that if there is the least failure by a

common carrier of passengers to exercise all the dil-

igence and care that is practicable in keeping its con-

veyances in a safe condition or in providing for the

safety of its passengers, then the duty of the common

carrier is not performed and it is responsible for any

damage for an injury of which such neglect is the prim-

ary cause, providing the person injured has himself used

reasonable care and caution to avoid such injury."



vs. V. V. Griggs. Ill

8.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury, to

wit:

"A common carrier operating a steamship is bound by

law to exercise the highest degree of practicable care

not only in the management of its steamship, but also

in the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is not

meant the highest conceivable degree of care, but the

highest degree of care for the safety of its passengers

reasonably consistent with the carrier's business as a

transporter of freight and passengers."

9.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury to wit:

"You are instructed that if you find from the evidence

in this case that the defendant failed to construct, guard

and maintain its false deck and hatches in a prudent

and careful manner, such as was required for the safety

of its passengers, and that by reason thereof the plain-

tiff without fault or negligence on his part, and while

the plaintiff was exercising a reasonable degree of care

and diligence in the performance of his work under the

circumstances, slipped and fell and received the injuries,

the defendant is liable in damages to the plaintiff."

10.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:
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"It is the duty of carriers of passengers to keep pace

with science and art and modern improvement in their

appliances. The duty of the carrier to its passengers

requires it to adopt such improved appliances and meth-

ods as having been tested and found to materially con-

tribute to the safety of its passengers are in practical

use by other like carriers and can in fact be adopted.

But while a carrier of passengers is required and bound

to adopt all proper and practicable improvements to

secure the safety of its passengers, he is not bound to

adopt every new and untried invention having that ob-

ject in view, neither is he required to adopt excessively

costly improvements nor to incur such great expense

as to make it impracticable for him to carry on his

business."

11.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:

"I charge you that whenever a carrier, through its

agent or employees, knows, or has opportunity to know,

or to apprehend, a threatened casualty, or might reason-

ably have anticipated the happening of the casualty,

and fails or neglects to take proper precautions or to

use the proper means to prevent or mitigate such cas-

ualty, and an injury happens to the passenger thereby,

the carrier becomes liable whether such injury happens

from the carelessness of either of employees or other

persons, providing the party injured be himself free

from negligence or fault."
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12.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:

"And if Tou find from the preponderance of the evi-

dence in this case that the netting between the false

deck and the main deck was placed there for the purpose

of preventing any accident to any of the passengers on

board the defendant's steamship, and further find from

a preponderance of the evidence that the employees or

any of the employees of the defendant in charge of the

hatchways had knowledge that such netting had been

removed and failed to replace the same, then I instruct

you that you should find for the plaintiff if you further

find that his injuries resulted from the carelessness and

negligence of the defendant or its employees in failing

to replace the netting, and you also find that the plain-

tiff was using and exercising an ordinary degree of

reasonable care and diligence under the circumstances,

considering his duties in attending and feeding the sheep

on the false deck of said steamship."

13.

The said Court erred in using the words "and he had

time to do so" in the following instruction during the

course of the charge to the jurj-, to wit:

"If you find that the hatchway was negligently pro-

tected, and that this fact was unknown to plaintiff, then

when the plaintiff went to feed the sheep he had a right

to assume that the hatchway was properly protected

and to act on that assumption, but if before the injury
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occurred he discovered the hatchway was unprotected,

he should have desisted from any effort to feed the

sheep, or should have fed the sheep in some other man-

ner that would not have subjected him to the danger of

falling through the hatchway, if it was practicable for

him to do so providing another and safer manner of

feeding the sheep was open to him, and he had

time to do so; and if by the proper diligence under the

circumstances he might have discovered the unprotected

hatchway before the accident, and in time to avoid it, he

cannot recover."

14.

That the said Court erred in refusing to give to the jury

the following instruction, requested by the plaintiff in

error, to wit:

"The Court instructed the jury that if you find that the

plaintiff was in the employ of one Cox, who was a ship-

per of sheep on defendant's boat on the trip of said boat

alleged in the complaint, and that under the contract of

shipment the said Cox was allowed transportation for

employees whose duties were to feed said sheep during

the trip, and that plaintiff was one of such employees

and was performing such service at the time of the in-

jury complained of, then you are instructed that said

plaintiff was not a passenger for hire and the defend-

ant's relation to plaintiff was not that of a common car-

rier of passengers for hire and the defendant was not

an insurer of plaintiff's safety as a passenger for hire

and that plaintiff assumed all of the natural and ordin-

ary risks and perils incident to his employment."
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15.

That the said Court erred in refusing to give to the

jury the following instruction requested by plaintiff in

error, to wit:

"The Court instructs the jury that of they believe

from the evidence that the hatchway through which the

plaintiff fell and was injured was left or maintained by

defendant in an unsafe or insecure manner, and that the

same was known to plaintiff, and that complaint had

been made to defendant of its condition, yet notwith-

standing such knowledge or complaint the defendant

failed to repair or remedy the same, and the plaintiff

continued to feed the sheep and go into the vicinity of

such hatchway, when another or more safe yet difficult

means was available, and was injured thereby, then

plaintiff is deemed to have assumed the risks incident to

going about such place and is gniilty of such contributory

negligence as bars his recovery in this action, and the

verdict should be for the defendant."

16.

That the said Court erred in refusing to give to the

jury the following instruction requested by the plaintiff'

in error, to wit:

"The Court instructs the jury that where it is the duty

of the servant to perform the work and labor in and

about places known by him to be dangerous and unsafe,

then it is incumbent upon such servant in the perform-

ance of his duties to exercise such extraordinary care

and caution, or such increased care and caution, as the
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known dangerous condition and circumstances require,

and failing to do so must be deemed to have assumed

the risk incident to such danger and guilty of such con-

tributory negligence as bars a recovery for any injury

sustained by him."

17.

That the said Oourt erred in refusing to give to the

jury the following instruction requested by the plaintiff

in error, to wit:

"The Oourt instructs the jury that if they believe from

the evidence that the defendant company contracted to

carry sheep from Seattle to Nome, for one Oox, and

that defendant built and constructed above the main

deck, upon its boat, the false deck or the special deck

called the sheep deck, for the purpose of carrying said

sheep, and that the defendant constructed and arranged

said sheep deck according to the wishes and at the

dictation of said Oox and according to Oox's plans and

suggestions, and that it was further agreed between

defendant and said Oox that Cox should feed and care

for said stock, and that plaintiff Griggs was in the em-

ploy of said Oox, and that plaintiff's duties were to feed

and attend to said sheep, and that while engaged in such

duties he was injured on account of any arrangement or

defect of such sheep deck, then the defendant is not

liable for such injury, and your verdict should be for

the defendant."

18.

That the said Oourt ei'red in overruling defendant's

motion for a new trial.
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Wherefore said defendant, and plaintiff in error, prays

that the judgment of said United States District Court

for the District of Alaska, Second Division, be reversed,

and that the said District Court be directed to grant a

new trial of said cause.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant and Plaintiff in Error.

[Endorsed]: Xo. 1193. In the United States Dis-

trict Court for the District of Alaska, Second Division.

Y. Y. Griggs, Plaintiff, vs. Northwestern Steamship

Company, a Corporation, Defendant. Assignment of

Errors. Filed in the Ofl&ce of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Apr. 19, 1905. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk.

In the United States District Court for the Second Division

of the District of Alaska.

Y. Y. GKIGGS,
Plaintiff,

vs.

NORTHWESTEEX STEAMSHIP'

COMPANY,
Defendant.

,

Petition for Writ of Error and Supersedeas.

The Northwestern Steamship Company, a corpora-

tion, the defendant in the above-entitled cause, feeling
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itself aggrieved by the verdict of the jury, and the judg-

ment entered on the 16th day of February, 1905, comes

now by Dudley DuBose and Jos. K. Wood, its attorneys,

and petitions said Court for an order allowing said de-

fendant to prosecute a writ of error to the Honorable,

the United States Circuit Court of Appeals for the Ninth

Circuit, under and according to the laws of the United

States in that behalf made and provided and also that an

order be made fixing the amount of securtiy which the

defendant shall give and furnish upon said writ of error,

and that upon giving of such security, all further pro-

ceedings in this court be suspended and stayed until the

determination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant

The foregoing petition for a writ of error is granted

and iallowed, and the amount of bond on said writ of

error be and hereby is fixed at |2500.

Done in open court April 19, 1905.

ALFRED S. MOORE,

Judge of Said District Court of Alaska, Second Division.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation, Defendant. Petition for Writ

of Error and Order Granting Same. Filed in the
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Office of the Clerk of the rnited. States District Court

Alaska. Second Division at Xome. Alaska. Apr. 19.

1905. Geo. V. Borchsenins, C^erk. By .Jno. H. Dunn.

Deputy Clerk. Vr»l. .3. Orders and Judgments, page 205.

fn the United States District Coioi for the Second Division

of the District of Alaska.

V. V. GRIGGS,

Plaintiff.

vs.

XORTHTVESTERX STEAMSHIP

COMPANY (a Corporation). \

Defendant,

Bond on Writ of Error.

Know all men by these presents, that we. the Xorth-

jvestern Steamship Company. Limited, as principal, and

J. J. Wilson and Eugene Chilberg. as sureties, are held

and firmly bound unto V. V. Griggs, the plaintiff above

named, in the sum of two thousand five hundred (.$2,500)

dollars to be paid to the said V. V. Griggs, his executors

or administrators, to which payment well and truly to

be made, we bind ourselves and each of us jointly and

severally, and our and each of our successors, represen-

tatives and assigns, firmly by these presents.

Sealed with our seals and dated the 17th day of April.

1905.

The condition of the above obligation is such that

whereas the above-named defendant has sued out a writ
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of error to tlie United States Circuit Court of Appeals,

for the Ninth Circuit, to reverse the judgment in the

above-entitled cause by the United States District Court

for the Second Division of the District of Alaska.

Now, therefore, the condition of this obligation is

such that if the aibove-named, the Northwestern Steam-

ship Company, Limited, shall prosecute said writ to ef-

fect and answer all costs and damages, if it shall fail to

make good its plea, then this obligation shall be void;

otherwise to remain in full force and virtue.

NOKTHWESTERN STEAMSHIP CO. [Seal]

By GEO. T. WILLIAMS, Agt.

J. J. WILSON. [Seal]

EUGENE CHILBERG. [Seal]

United States of America, "j

l^ss.

District of Alaska. J

J. J. Wilson and Eugene Chilberg, being first duly

sworn, each for himself on oath deposes and says : That

I am a resident of the District of Alaska; that I am

worth the sum of two thousand ($2,500) five hundred

dollars over and above all just debts and liabilities and

exclusive of property exempt for execution.

J. J. WILSON.

EUGENE CHILBERG.

Subscribed and sworn to before me this 17th day of

April, 1905.

[Notarial Seal] C. G. COWDEN,
Notary Public in and for the District of Alaska.
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The foregoing bond and the sufficiency of the sureties

approved this 19th day of April, 1905.

ALFRED S. MOORE,

Judge of the District Court of Alaska, Second Division.

Bond O. K. as to form and sureties.

JAMES FRAWLEY,

One of Attorneys for Plaintiff.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation. Supersedeas Bond on Writ of Er-

ror. Filed in the office of the Clerk of the United States

District Court, Alaska, Second Division, at Nome, Alas-

ka. Apr. 19, 1905. Geo. V. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. Civil Bond No. 3, p. 84.

In the District Court in and for the District of Alaska, Sec-

ond Division. >

Term Minutes, Special iVpril, 1905, Term Begun and

Held at the Town of Nome in said District and Divi-

sion April 17, 1905.

Tuesday, May 9, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: HON. ALFRED S. MOORE, Judge.

GEO. V. BORCHSENIUS, Oerk.

JOHN H. DUNN, Deputy Clerk.

H. M. HOYT, United States Attorney.

THOS. C. POWELL, United States Marshal.
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Now upon the convening of court the following pro-

ceeding's were had:

GRIGG^S', . -

vs. I No. 1198.

NORTHWESTERN STEAMSHIP CO.^

Trial.

A bill of exceptions as prepared and agreed upon by

counsel was signed and settled by the Court, W. H.

Packwood, counsel for plaintiff, stating that he wished

the record to show that the plaintiff o^bjected to the sign-

ing and settling of any bill of exceptions, for the reason

Ihat the Court had no jurisdiction.

Upon motion of Jos. K. Wood, counsel for the defend-

ant company, defendant was granted until July 15th.

1905, to docket the said cause in the Circuit Court of Ap-

peals.

Objection to Signing Bill of Exceptions and Order Extending

Time to Docket Cause,

UNITED STATES OF AMERICA—ss.

The President of the United States to the Honorable,

the Judge of the United States District C^urt for

the Second Division of the District of Alaska, Greet-

ing:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, between V. Y, Griggs, plain-

tiff, and Northwestern Steamship Company, a corpora-
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tion, defendant, a manifest error hath happened, to the

great damage of the said Xorthwestern Steamship Com-

pany, a corporation, defendant, as is said and appears

by the petition herein.

We. being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city of San Francisco,

in the State of California, together with this writ, so as

to hare the same at the said place in said circuit on the

18th day of May, 1905. that the record and proceedings

aforesaid being inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

those errors what of right, and according to the laws

and customs of the United States, should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 19th day of April, 1905.

Attest my hand and seal of the United States District

Court for the Second Division of the District of Alaska,

on the day and year last above written.

[Seal] GEO. V. BORCHSEXIUS.

Clerk of the District Court for the District of Alaska,

Second Division.

By Jno. H. Dunn,

Deputy Clerk.
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Allowed this 19th day of April, 1905, by

ALFRED S. MOORE,
Judffe of the United States District Court for the Dis-*&

trict of Alaska, Second Division.

Service of the within writ of error and receipt of a

copy thereof is hereby admitted this 19th day of April,

1905.

W. H. PACKWOOD and

JAS. FRAWLEY,
Attorneys for Defendant in Error.

A true copy of the within writ of error was lodg:ed

with the clerk of the United States District Court, Dis-

trict of Alaska, this 19th day of April, 1905.

GEO. Y. BORCHSENIUS,

Clerk District Court, District of Alaska, Second Divi-

sion.

Jno. H. Dunn,

Deputy.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation, Defendant. Writ of Error.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States to V. V. Griggs,

Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for



vs. T. T. Grifjgs. 125

the Ninth Circuit, to be held at the city of San Francisco,

in the State of California, within thirty days from the

date of this writ, pursuant to a writ of error filed in the

clerk's oflSce of the United States District Court for the

District of Alaska, Second Division, wherein the Xorth-

western Steamship Company, a corporation, is plaintiff

in error and you are defendant in error, to show cause,

if any there be, why the judgment in the said writ of

error mentioned should not be corrected, and speedy

justice should not be done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United States

of America, this 19th day of April, A. D. 1905, and of

the independence of the United States the one hundred

and twenty-ninth.

[Seal] ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSEXIUS,

Oerk.

By Jno. H. Dunn,

Deputy Clerk.

Service accepted and certified copy received this 19th

day of April, 1905.

WM. H. PACKWOOD and

JAS. FRAWLEY,

Attorneys for Defendant in Error.
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[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division.

Northwestern Steamship Company, a Corporation.

Plaintiff in Error, vs. V. V. Griggs, Defendant in Error.

Citation and proof of service.

In the District Court in and for the District of Alaska, Sec-

ond Division'.

V. V. GEIOGS,

Plaintiff,

vs.

No. 1193.

THE NORTHWESTERN STEAMSHIP\

COMPANY (a Corporation),

Defendant.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

going typewritten pages from 1 to 90, both inclusive, is

a true and exact transcript of the judgment-roll consist-

ing of the complaint, answer, summons, judgment entry,

and bill of exceptions, assignment of errors, petition for

writ of error and supersedeas, appeal bond, and minute

order extending time to docket transcript in the United

States Circuit Court of Appeals, Ninth Circuit, in the

case of Y. Y. Griggs vs. The Northwestern Steamship

Company, a corporation. Number 1193-Civil, and of the

whole thereof as appears from the records and files in
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my office at Nome, Alaska; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to his transcript.

Cost of transcript $27.80, paid by Jos. K. Wood, at-

torney for defendant.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 17th day of June, A.

D. 1905, at Nome, Alaska.

[Seal] GEO. V. BORCHSENIUS,

Caerk.

[Endorsed] : No. 1214. United States Circuit Court

of Appeals for the Ninth Circuit. Northwestern Steam-

ship Company (a Corporation), Plaintiff in Error, vs. V.

Y. Griggs, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District Court

for the District of Alaska, Second Division.

Filed July 12, 1905.

F. D. MONCKTON,

Clerk.




